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The Third Type of Will

Amendment to Probate Code allows courts to probate
defectively executed wills

ills in Mew Torsey have come. hasorically, in only teo flavors: wills

sipresd and witnesued in sechnicsl complisnes wish the Wills Ast L

1977, &, 4121 or belographic wills, Neaw there is & third: writings
imiended as wilk

The bia has Been that, “Diipositions which in the b are decipnased
wills, unkess they sre made under the rigoes of the Wills A, arg irvalid”
Clapp asd Black, Will and Adwimireation, rev, Ird od, § Mew Jersey
Practice 2. Wills either comply with the 1echaical requiremsents of tie
Wills Act dexecation by of on Behall of the lestator with two winesses
signing sth, of they are bolopriphic remirely i the handwritieg of the
Bestator ), or they e nof wills, bedge Clarkson 5, Fisker I, deciding
whether o admit a parperted will on a peepnaned, fill-in-the-blanks
Foarm a0 proshaie, Sctersenad thal, Because the form bad nof beon
signed by ren witnesses, " must either be fousd 10 be & bxlo-
graptac will or decrdent must be dormad 1o have died imes-
taies there ane no other aliemanres.” In re WIlT of Ferree, 380
NI Suger. 136, 142 (Ch, 20000 «f'd, 369 N.J, Super. |
04D 20040, A ehird aliermative is now available.

The New lerscy hegislatare adopted avendments s the
Ursformn Probate Code in 2004 (L. 2004, . 1320 effecaive Feb, 27,
2008, The amendsears petics 5 defisition of 3 will simi-
la 1t in e Wills Act in the smended X154 383
La and provide for probate of documents than Bave radi-

Fromk W Lemalk,  Bat & factaal predScate sipmlar 4o thal of
Feveee and iesis this new type of will ender X 15 A
B33 In ks case. cne sivser af the docrdeml i
seeking 1o admat so probate & iwo page dosument
entithed “Last Wil & Teuament™ which was cnal-
od on & preprimied. fill-inethe-blanks form (s in
Ferree)in degedent’s Bospital soces, This will samed
the sister o exeoutrix mnd left the entire enme o i
wastr, Ber hushand and ber son. The sister propesnding
ihe willl b filled in ihe blanks m her brother's directhon,
b b initidbend btk pages and sipeed dhe documens The
form the decedent used had no sgnature lines for witness-
5, il the potary ot the hoapital thought that so wilngsses
wire necessary. An the notry s direction, the will was sgned
by the devcedent, bet mt by ary withesses, even though there
were several witnesses physically presem. The will, therefore,
i5 nod in complianse with NS A MB:3-2.a and 5 aot 8 hole-
graphic will that coeld be probaied vader % 15 4. 3H:3-2 b The
devedent’s other simer (asd galy other biar) ed & motion sock-
ing %o dismins the plaintiff™s complaint 10 admit the will. arguing
that the alleged will did not coply with e formal roguinements of
a witneiied will por with the requerements. for & valid holographic
wiill. Thuss, the disishesited sister comends that the devedent mest be
dsemed 10 hive S sabritale,
Judge Neil Shusier. Presiding Chascery Judge in Mescer Cousty
denind the maticn 1o dismiss, roting that tae Legiskeure Ban indecd
adopted and codifled the more flexible appeoach with regasd to per-
fieling the prohate of conain documents intmnded as wills that Judge
Fisher had anticipated in the Fermee opamion. The wsmer
it has alfered the will seeks %0 banve 3 admitied 1o pro-
bate om the ground thas it [alls squarely within the

Ecnaliy bees adeitied to probae 2 hologrphic nills
NISA 38:5.2.h However, in a new seotion cofified s
NISA IB:3-24, earinias ovidimg may ndrw b provid-
o 1o esisblish dhan & document is 8 “weiling isended as &
will™ that can be admitted 1o probate perssant b an
entieely new NS4 3B:3-3, These wrntings inended 1
wills are a wholly new type of wills in New Jorsey.
Intereagly, New Jersey 1ol an spjroach then is soems-
whad differesd than that of te UPC. which speaks of
“Rarmiless evor” in aralyring documents o dercrming if
they comply with ihe reqeiremenis of a will (Liniform
Peolate Code, § 2-500), raebey than defiesag thiss doco-
menis a8 & new catepory of wilh altogether. There
Eppears 10 be no explasunios for the difference in te log-
islative Bintory of B 2004 statete. So far. there is soi a
single repomad case interpeenag the UPC RS i
Miw Jersey. and pernarkably few imthe 16 other itaie thai
have adopted the amendments 10 the UPC wo far.

The adepton of the amendmcats 1o the UPC has
some himory. The Supreme Coan of New lerey come

The practical outcome of the
adoption of the amendments to
the UPC in New Jersey is that - 5o o i it e deleien
practitioners should not be
discouraged when a client
brings a defectively executed
will to be probated.

P af ihe newly enacted provisions of MJ5A
38:3-3, which siane, in relevan pa:

Althessgh a dicumert or writing added upom 4 dou-
SRl Wik Bl exsculed i complance with NS A
38:3-2, the document or writing s meated as if it had
Been avscuted in compliance with N5 A Y830 if
the progonen of the document or writing establishes

mlendnd e docesieal o cofmotate: (1) the dece-
deat’s will....

Judpe Sheiter noted that the purpose of N.1.5.A
3B:3-3 b oo peovade the coun wish suhoriy 10 sdmin o
probaie a defectively executed will, ssbied to th sequine-
mient thai the peoponent esisblish by clear and convicing
evidenee thas e decedent intended the docenseat o con-
stimie his will. and thus the defect was harmiless o the
purpode of the peduaned will Feemalities, ig., the pecves-
thon of frawd. Acooedingly. hudge Shusser beld thar if the

fromted the haue of improperty evesuted wills i Masier
of Wi of Ruseey, 124 N1 1 (1991 ) Irdecsdad in Ranssy
that techracal diefects in the evecution of a will could be
overcome by clear mad comincing evidence than vhe will sabsisntially complisd with
the reggivements of the Wills Act. b castioned that the dostring of subitantial com-
pliance was in be uesd in only naeow circummzances. o svosd inequitsble resuhs, no
b avieid the consegqueses of carcless dafturanmbip or i an epeaing Tor Fried

The docrine of subsansial compliance, however, did not extesd 10 holographic |
willi, i the court @ Ferree was later o decide, [n Ferrre, the decedent had filled aa |

ihie blanks i & will form. signed the document and had one person sign as & witness.
Ferreg was dalgresingd 1o Bave digd isteviale, & the document &id nos sost the formall
requirements of the Wills Act, and the sbstantial complisace sndard of Esaney

il ot e exteaded 1o find a preprinted fors 1o be a Belographic will, Jadpe Fisher |

indicated in a foomole in Ferree, Bowever. that the amendments & the UPC were then
pending bhefone the begislature and Fereee's will might aell have beoe probatsbic as 2
writing intended as & will if esabliched ac such by extrinsic evidence had the amend
e alrady beon adopind

A matier curmenily before the Chascery Cour in Marcer Couecy, In re: Enare of |

plaintiff sam extablich at irial by clear and comincing oi-
dence that the decedent iniended the alleged will 1o oo
stitute his will, then e alleged will, slbough net cicsal-
ed i complissce with NS A, 3B:3.2, shall be reated as if il had been and thus be
adminted o probate peevuant 8 N1S A JB:3-3, The disputed pomion of th case sel-
thed after this decision was pendered

The practical cutiome of the adogtson of the amendsican: 1o the UPC 3 New
Jersey in that pracritioners should not be discouraged when a client brings a deffec-
tively exseuted will to ke probated. Even il & will is noe winsssed, of has soest other
techmical defeci, and is not engirely in the decodent’s own handuriging. there is fhe
paertial o have it adesitmod B peobute o 2 wriling istended as 4 will. This is not an
imrviration 1o sloppy practice. however, s such documents must be proves i bave been
imended i wills by cleas and cosvincing evadesce, mnd they canmt be probaed by
the surrogate as & mamer of course. B if a decedent has created a defective will on
his o her owa, the canglul practitiossr i logger 8oad deliver the had acws 1o e heirs
that the will canaot be probated under aay cire L]

Next Week...

Fatrin v af coampe! ond Exheimar 15 an aprociade af Sogferman, Lobmd, Blamsiein, Blader
& Letmann of Lawremcenille.

ALTERNATIVE INSPUTE RESOLUTION




