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Background: Judicial disciplinary proceeding was
commenced against superior court judge by the Ad-
visory Committee on Judicial Conduct.

Holdings: The Supreme Court, Rivera-Soto, J., held
that:

(1) clear and convincing evidence supported finding
that judge's actions constituted violations of cenof
code of judicial conduct and rule prohibiting judge
from engaging in conduct prejudicial to administat

of justice that brings judicial office into disretpu

(2) First Amendment did not immunize statements
made by judge criticizing fellow judges; and

(3) thirty-day suspension from judicial duties wvaith
pay was appropriate sanction for judge's misconduct

Thirty-day suspension, without pay, ordered.
West Headnotes
[1] Judges 227&~>11(3)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline

227k11(3) k. Jurisdiction or Authgrto
Remove or Discipline. Most Cited Cases
Supreme Court's responsibility to keep the house of
the law in order extends to conduct of judges dkage
attorneys in practice. N.J.S.A. Const. Art. 6, ar.
3; R. 1:14.

[2] Judges 227&-211(2)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline
227k11(2) k. Standards, CanonsCodes
of Conduct, in General. Most Cited Cases
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Clear and convincing evidence supported finding tha
superior court judge's actions, after a jury adqdita
criminal defendant, of addressing defendant toceffe
that his acquittal was not consistent with the emitk
and that defendant should “get on his hands andsne
tonight and thank God that his jury didn't seeftdrest

for the trees,” and entering jury room and askimg t
jury “what the hell” they were thinking, violatedle
prohibiting judges from engaging in conduct prejudi
cial to administration of justice that brings judic
office into disrepute, and canons of the code di-ju
cial conduct which required judges to uphold initsgr
and independence of judiciary, to respect and cpmpl
with the law and promote public confidence in inte-
grity and impartiality of the judiciary, and to rain
from criticizing jurors for their verdict. R.
2:15-8(a)(6); Code of Jud.Conduct, Canons 1, 2(A),
3(A)(10).

[3] Judges 227~=11(2)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline

227k11(2) k. Standards, CanonsCodes
of Conduct, in General. Most Cited Cases
Clear and convincing evidence supported finding tha
superior court judge's act of entering jury roonilavh
jury was deliberating, unaccompanied by either
counsel or a court reporter, to ask whether thergur
wished to continue deliberating or go home violated
canon of code of judicial conduct requiring judges
accord to every person who is legally interested in
proceeding, or that person's lawyer, full rightb®
heard according to law. Code of Jud.Conduct, Canon
3(A)(6).

[4] Judges 227211(2)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline
227k11(2) k. Standards, CanonsCodes
of Conduct, in General. Most Cited Cases
Clear and convincing evidence supported finding tha
superior court judge's remarks to defense couffigzl a
counsel objected to judge's act of entering jugno
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without either counsel or a court reporter and ragki
whether jurors wished to continue deliberating or g
home, which consisted of judge stating that “yon ca
do that when you're a judge. I'll do it the wayol itl
when | am a judge,” violated canon of code of jialic
conduct that required judges to be patient, digdifi
and courteous to attorneys and others. Code of
Jud.Conduct, Canon 3(A)(3).

[5] Judges 227&~>11(2)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline

227k11(2) k. Standards, CanonsCodes
of Conduct, in General. Most Cited Cases
Clear and convincing evidence supported finding tha
superior court judge's post-verdict comments tg jur
after it found a criminal defendant guilty, in whic
judge stated that “once again ladies and gentlgroen
have vindicated this Court's faith in the jury syst”
and stated that “you are the bulwark and of thg jur
system in this county and have acquitted it nicely,
violated canon of the code of judicial conduct that
prohibited judges from commending or criticizing
jurors for their verdict. Code of Jud.Conduct, Qano
3(A)(10).

[6] Judges 227&~>11(2)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline

227k11(2) k. Standards, CanonsCodes
of Conduct, in General. Most Cited Cases
Clear and convincing evidence support finding that
superior court judge's criticism of other judgebjak
occurred when judge approached law clerk of the
author of an Appellate Division opinion which re-
versed a criminal conviction arising from a trialeo
which defendant presided and told clerk to deliver
message to her judge that the judge was “inexpe-
rienced and not competent,” and when judge wrote
letter to Appellate Division Judge, stating thatige
was uninformed and impractical, violated rule prohi
biting judges from engaging in conduct prejudic¢al
administration of justice that brings judicial a#iinto
disrepute, and canons of code of judicial conduct
requiring judges to uphold integrity and indeperaien
of judiciary and to respect and comply with the law
and promote public confidence in integrity and im-
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partiality of the judiciary. R. 2:15-8(a)(6); Coddé
Jud.Conduct, Canons 1, 2(A).

[7] Judges 227&~11(2)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline

227k11(2) k. Standards, CanonsCodes
of Conduct, in General. Most Cited Cases
Clear and convincing evidence support finding that
actions of superior court judge, which consisteplart
of judge's writing of “thank you” letter to editorf
two local news papers while he was still a municipa
judge, judge's making personal observations con-
cerning the wisdom of owning firearms while im-
posing a sentence on a criminal defendant who shot
another, judge's criticism of a criminal defendant'
attire, judge's berating a criminal defendant fer r
jecting a plea agreement and proceeding to tral, a
judge's outrageous and sarcastic statements about
state's death penalty system and Supreme Court's
capital jurisprudence, constituted a pattern ofriwap
per conduct that violated rule prohibiting judgesnf
engaging in conduct prejudicial to administratidn o
justice that brings judicial office into disreputand
canons of judicial conduct requiring judges to ugho
integrity and independence of judiciary and to essp
and comply with the law and promote public confi-
dence in integrity and impatrtiality of the judigiaR.
2:15-8(a)(6); Code of Jud.Conduct, Canons 1, 2(A).

[8] Judges 227~211(8)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline
227k11(5) Proceedings and Review
227k11(8) k. Reference and iRwv
Most Cited Cases
Supreme Court reviews a judicial disciplinary matte
presented by the Advisory Committee on Judicial
Conduct de novo under the clear and convincing evi-
dence standard of proof.

[9] Constitutional Law 92 €~>2052

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
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92XVIII(T) Judges, Regulation of
92k2052 k. Discipline. Most Citedsgs
(Formerly 92k90.1(1.5))

Judges 227~>11(2)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline

227k11(2) k. Standards, CanonsCodes
of Conduct, in General. Most Cited Cases
For purposes of judicial disciplinary proceedingst
Amendment did not immunize statements made by
superior court judge criticizing fellow judges foli-
ing Appellate Division's reversal of criminal coovi
tion that arose from a trial in which judge presider
public “thank you” letter judge wrote to the ediaf
two local newspapers while he was still a municipal
court judge; limitations may be placed on a judge's
First Amendment rights, as a judge is not a private
person. U.S.C.A. Const.Amend. 1.

[10] Judges 227&=>11(4)

227 Judges
2271 Appointment, Qualification, and Tenure
227k11 Removal or Discipline

227k11(4) k. Grounds and Sanctidhgst
Cited Cases
Thirty-day suspension from judicial duties without
pay was appropriate sanction for superior courgg'sl
violation of rule prohibiting judges from engagiing
conduct prejudicial to administration of justiceath
brings judicial officer into disrepute and canorfs o
code of judicial conduct; while judge's misconduct
constituted the impugn exercise of judicial poweatt
evidenced a lack of independence or impartiality,
involved a misuse of judicial authority that indied
unfitness, and had been repeated and been hawonful t
others, judge otherwise had a good reputation dyera
had served the public for lengthy amount of tinte] a
had recognized his need for corrective assistaRce.
2:15-8(a)(6).
*596 Patrick J. Monahan, Jr., Trenton, argued the
cause on behalf of the Advisory Committee on Judi-
cial Conduct.

Arnold C. Lakind, Lawrenceville and Wilbur H. Ma-

thesius, pro se, argued the cause for respondeat (S
ferman, Lakind, Blumstein, Blader & Lehmann, P.C.,
attorneys).
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Justice RIVERA-SOTO delivered the opinion of the
Court.

*500 Based in large measure on stipulated, admitted,
or uncontested facts, the Advisory Committee on
Judicial Conduct (Advisory Committee) filed a Pre-
sentment against Superior Court Judge Wilbur H.
Mathesius. Tracking the allegations of the formal
complaint originally filed against him, the Present
ment found, by clear and convincing evidence, that
Judge Mathesius had violated Canons 1, 2A, 3A(3),
3A(6), and 3A(10) of theCode of Judicial Conduct
and Rule 2:15-8(a)(6), and recommended that Judge
Mathesius be suspended for a period of six months,
but that “only three months of his suspension be
without pay.” Upon receipt of the Presentment, &udg
Mathesius was ordered to “show cause before this
Court why he should not be publicly disciplined
through the imposition of an appropriate sanctloat t
does not include removal from judicial office[.]"

We conclude, as did the Advisory Committee, that
Judge Mathesius's conduct, as charged and proved,
violated several Canons of th@ode of Judicial
Conduct. Specifically, we find that, in the instances
charged, Judge Mathesius failed to “personally ob-
serve[ ] high standards of conduct so that thegiitye
and independence of the judiciary may be pre-
served[,]” in violation of Canon 1; failed to “respt
and comply with the law and ... act at all timesain
manner that promotes public confidence in the inte-
grity and impatrtiality of the judiciary[,]” in vidtion

of Canon 2A; failed to “be patient, dignified, and
courteous to ... jurors ... with whom the judgelsléa

an official capacity,” in violation of Canon 3A(3);
failed to “accord to every person who is legally in
terested in a proceeding, or that person's lavfyér,
right to be heard according to law,” in violatiof o
Canon 3A(6); failed to refrain from “criticiz[ing]
jurors for their verdict,” in violation of Canon 320);

and engaged in “conduct prejudicial to the adminis-
tratior*501 of justice that brings the judicial office
into disrepute[,]” in violation oR. 2:15-8(a)(6).

However, we reject the Advisory Committee's rec-
ommendation in respect of the appropriate quantum o
discipline to be imposed. Rather, we hold that the
appropriate measure of discipline is that Judge Ma-
thesius be suspended from his judicial duties witho
pay for a period of thirty days.
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**597 1.
A.

[1] “[T]he people of New Jersey, in adopting our
present Constitution, reposed in the New Jersey Su-
preme Court, a non-political entity, exclusive r@sp
sibility for the making of rules concerning praet&nd
procedure in the courts thereby createdh...te
Gaulkin,69N.J.185, 189, 351A.2d 740 (1976) (cita-
tion omitted). As Gaulkin further explains, “[tlhe
constitutional voice of the people thus vestedhia t
Supreme Court a responsibility to keep the house of
the law in order, and this responsibility obviously
extended to the conduct of judges as well as aj@rn

in practice.” Ibid. (citations and internal quotation
marks omitted).

Complying with the constitutional mandate that{f]
Supreme Court shall make rules governing the ad-
ministration of all courts in the State and, subjec
the law, the practice and procedure in all such
courts[,]'N.J. Const.art. VI, 8 Il, T 3, this Court
adoptedR. 1:14. ThatRule provides, in relevant part,
that “the Code of Judicial Conduabdf the American
Bar Association, as amended and supplemented by the
Supreme Court and included as an Appendix to Part |
of theseRules.. shall govern the conduct of ... the
judges ... of all courts in this Stat&&e generally In re
Gaulkin, suprap9N.J.at 192, 351A.2d 740 (“[T]he
American Bar Association Canons of Judicial Ethics
... were adopted by the first Supreme Court unier t
new court system bRR. 1:7-6 (1948).”);In re Nat'l
Broad. Co.,64 N.J. 476, 479, 317A.2d 695*502
1974) (“The newCode of Judicial Conductdf the
American Bar Association as amended by this Court
is, coincidentally, adopted and promulgated thistda
become effective immediately. It replaces the @xgst
Canons of Judicial Ethics[.]”Jn re Mattera,34 N.J.
259, 263, 168A.2d 38 (1961) (referencing parallel
provisions in earlier Canons of Judicial Ethics and
R.R.1:25);Perazzelli v. Perazzelli,47N.J.Super53,

60, 370A.2d 535 (Ch.Div.1976) (“The comment o
1:18 states ‘that ... the reference to the Candns o
Judicial Ethics should be read aSdde of Judicial
Conduct’ * Pressler, Current N.J. Court Rules,
Comment taR. 1:18.").

In the discharge of that responsibility, and “tsiss
otherwise in fulfilling the administrative respobiir
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ties of the Court, the Court establishe[d] a cortesit
of this Court to be known as [the] Advisory Commit-
tee on Judicial ConductR. 2:15-1. See Am. Trial
Lawyers Ass'n v. New Jersey Supreme C&&iiN.J.
258, 264, 33A&.2d 350 (1974) (“Nor has the judiciary
forgotten to regulate the conduct of its own memaper
as by our adoption of th€ode of Judicial Conduct
and our creation of [the] Advisory Committee on
Judicial Conduct to aid in its enforcemeRt.2:15-1,

et sed’). The Advisory Committee's duties are clearly
delineated in ouRules. See R:15-1 to -25 (provid-
ing for establishment, staffing, operations, juiGidn
and procedures of Advisory Committee on Judicial
Conduct).

B.

Judge Mathesius either stipulated to, admittedidr d
not contest the operative facts presented in tiradb
complaint or developed during the formal hearing.
We, therefore, address the facts as they pertaimeto
charges in the formal complaint.

1. Post-verdict comments to the jury in State v.
McDaniels.

[2] In respect of Count One of the formal complaint
Judge Mathesius admitted that, on February 3, 2005,
after the jury had returned a not guilty verdicttlire
matter styledstate v. McDaniel$503 he**598 made

a series of inappropriate comments in the presefice
or directly to the jury. Immediately after the juag-
quitted the defendant and was polled, Judge Matkesi
addressed the defendant as follows:

THE COURT: Mr. McDaniels, | ask you to stand.

You are, sir, a very, very, very lucky man. The
evidence was very strong that you were guilty of
this offense.l don't know what they [the jurors]
were thinking, but they're thinking other than what
was thinkingYou have a number of convictions and
I'll tell you this: If you find yourself in troublagain,
the resolution of the case [will be] other than the
windfall you received today, do you understand
how lucky you are, Mr. McDaniels? Do you under-
stand that?

THE DEFENDANT: Yes.
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THE COURT: But for the fact that something
happened with the other defendant and he got scared
and didn't testify, that may have changed the gury'
verdict. Mr. Williams' testimony was one of the
most credible witnesses this Court has ever séen. |
going to tell you, you have a girlfriend out there,
you better look in the mirror tonight when you go
home and say | dodged five years in jail by some
God unknown occurrencé&?2 people listened to the
testimony and somehow didn't believe not only the
direct testimony, but the circumstantial evidence
that you took the gun and shot it in the air, welke
front of Mr. Williams and walked out into the field
and buried it or had Kafarr Logan bury it so thatym

be a change in your life, | hope it is, becausésf
involved with gangs and drugs and any of the
screwing around with guns or drugs or anything
more, you're going to end up with your ass in jail.
Do you understand? | don't want that to happen.

Now | want you to look and thank Goget on your
hands and knees tonight and thank God that this
jury didn't see the forest for the tred3o you un-
derstand what I'm saying to you, sir?

[(emphasis supplied).]

Judge Mathesius next excused the jurors, but none-
theless ordered them to remain in the jury roordgédu
Mathesius then entered the jury room admittedly
“upset, and frustrated[.]” Three of the jurors in
McDanielstestified at the formal hearing. One juror
explained that

when the judge walked into the [jury] room, he vealk
in with a stride, like he had a purpose. Like heswa
there. He still had his robe on, he was there faar a
tell us. And you could tell that once he started
talking, he expressed his-he expressed his frustra-
tion level to the [not guilty] verdict that we had
given [the defendant]....

Q. What did he say?

A. He asked us what the hell what we were thinking
about.

*504 Asked to describe Judge Mathesius's tone while
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delivering his peroration to the jury, the juror-de
scribed it as “one of an underlying anger, but alsa
frustration level.” The juror explained that “heddin
the end, apologize for his behavior [and that hje e
pressed that he was more or less venting, and just
saying that he was speaking out of frustrationt, tiea
was sorry.” The juror contrasted Judge Mathesius's
behavior in the jury room with what the juror had
observed during the court proceedings:
in the courtroom, it was understanding, it was auth
itative in the sense that, you know, he was doisg h
job, in the manner in which he spoke. He clarified
**599 everything. When he came into the jury
room, it was higher pitched, a little bit of angeit,
but also a frustration level, in which he did com-
ment.

The juror explained that she “did not expect to be
spoken to in the manner in which [she] was spoken
to[,]” and that “it almost brought you back, likey
were being screamed at, as a child, by your patents
Her view of Judge Mathesius's comments was stark: “
don't allow people in my personal life to speakre
like that, | just don't allow it.” The other tworurs
who testified before the Advisory Committee echoed
those sentimenfd Judge Mathesius did not
cross-examine any of the jurors who testified & th
formal hearing.

FN1. The typewritten interviews of six jurors
and four Sheriff's Officers, and the certifica-
tions of an additional six jurors iState v.
McDaniels were introduced as evidence in
the formal hearing before the Advisory
Committee. Several of the accounts de-
scribed in either the typewritten interviews or
the certifications differ in several material
respects from the testimony elicited from the
three jurors who testified at the formal hear-
ing. Indeed, the jury foreman certified that he
did “not recall Judge Mathesius using any
inappropriate language” when Judge Mathe-
sius addressed the jury after the verdict and
that he “would serve as a juror again before
Judge Mathesius or any other judge.” The
jury foreman's views were repeated by other
jurors. Notwithstanding those differences in
the perceptions of the jurors, Judge Mathe-
sius ultimately conceded that he “entered the
jury room and criticized the jurors for their
decision[,]” and that he “said to the jurors:
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‘What the hell were you thinking?’ ” He
further admitted that his comments were
“grossly inappropriate” and “absolutely”
wrong.

The Advisory Committee concluded that Judge Ma-
thesius's “post-verdict remarks, both those from th
bench and those made in the jury room, were not onl
critical of the jurors for their505 verdict but were
also insulting and denigrating of those who had re-
sponded to a call to public service and who had per
formed that service.” The Advisory Committee thus

concluded that Judge Mathesius's conduct violated

Canons 1, 2A, and 3A(10) of tHeode of Judicial
ConductandR. 2:15-8(a)(6).

2. Jury contact during deliberations-State v. Byrd and
Dean.

In respect of Count Two of the formal complaint,
Judge Mathesius admitted that, at approximatel§ 4:0
p.m. on July 22, 2004, while a jury was delibergiim
State v. Byrd and Deaand while unaccompanied by
either counsel or a court reporter, he “entereduhe
room to ask the jurors whether they wished to i
deliberating that day or to go home and returrhin t
morning.” ™2 Judge Mathesius also admitted that he
“did not inform the prosecutor or defense counsel
before entering the jury room, and neither attorney

was present as he spoke to the jurors.” When Judge
Mathesius returned to the courtroom and explained

that he had discharged the jury for the day, cdudnse
defendant Byrd objected:

FN2. Although Judge Mathesius admits that
he entered the jury room while the jury was
deliberating and that he did so without noti-
fying either counsel for the defendant or the
prosecutor, Judge Mathesius explained that
he did so in the company of a Sheriff's Of-
ficer. In the context of this judicial discipline
matter, that is a distinction without a differ-
ence.

MR. SCHNEIDER: Your Honor, | was downstairs
on the second floor waiting with Mr. Schroth
[counsel for co-defendant Dean], and | was told you
were going upstairs to inquire of the jurors whethe

they wished to stay or go home. And this was done
by you off the record, and you came out and told me

that they want to go home. | object to that. It's-
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*600 THE COURT: All right. You object to that.

MR. SCHNEIDER: | also think the jurors should be
brought out and dismissed in the presence of the
Court and on the record, and in front of the defen-
dants.

THE COURT: Thank you. You can do that when
you're a judge. I'll do it the way | do it when lan
judge....

After explaining that he would discharge the juty a
4:00 p.m. and that he would take the court reporter
with him as he did so, Judgg806 Mathesius did not
excuse counsel. Instead, he required that they re-
main until after the jury was excused. Upon his re-
turn to the courtroom, the following colloquy en-
sued:

THE COURT: I've excused the jury, and they're
going to return tomorrow 9:00 a.m. All three of you
are as well. I'll see you tomorrow morning at 9:00.

MR. SCHNEIDER: I'd like to make a motion. If
there's going to be communication with the jury, I
think it should be only in court.

THE COURT: It doesn't sound like a motion. Was
there a motion attached to that?

MR. SCHNEIDER: That's the motion. I think all of
the communications between the Judge and the jury
should be in open court on the record.

THE COURT: Mr. Schneider, | appreciate very
much your motion.

The following day, Judge Mathesius explained on the
record, outside the presence of the jury, his mesafur
communicating with the jury without either counsel

a court reporter present. In short, he explained, th
given the age, condition, and availability of tHeyg-

ical facilities in the courthouse, collecting tlaviyers

and defendants in the courtroom solely to discharge
the jury consumed both unnecessary time and the
resources incurred in security and transport corscer

In Judge Mathesius's words,

it's my concern, first of all, for the security afl

concerned, and secondly, for the convenience of all
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concerned that non-substantive aspects of the trial
i.e., the excusing of the jurors for the day or the
excusing of the jurors for lunch might be more rea-
dily accomplished without the intervening 30 to 45
minutes that it generally takes to put the wholewsh
together.

When Judge Mathesius concluded his lengthy expla-
nation, one of the defense counsel requested Ieave
respond. Judge Mathesius's response was curt:1“No.
don't care to hear your response. Respond on the ap
peal if it's necessary.”

The jury returned its verdicts later that afternoon
convicting both defendants of an assortment of crim
inal charges. After the jury was polled on its tuil

verdicts, Judge Mathesius addressed the jury djrect

Once again, ladies and gentlemen, you have
[V]indicated this Court's faith in the jury system.
Your verdict has been adequately and amply sup-
ported by the evidence. You have deliberated long,
and you've deliberated hard. You've overcome
disagreements and the strife that necessarily is im
posed upon jurors in such critical and difficult de
cision making.... You are the bulwark and the
foundation of the jury system in this country and
have acquitted it nicely.

*507 At the formal hearing before the Advisory
Committee, an assistant Mercer County prosecutor
appearing as a witness on Judge Mathesius's behalf
testified that, in his experience, “at the endhef tay,
sometimes obviously jurors are still deliberatiagd|]

they need to be excused, [therefore, it is thettra

in Mercer County for judges to go in [to the jurg01
room] and excuse those jurors for the day, without
counsel being present [,]” asserting that “judges
merely walk into the [jury] room and excuse theojgr

and that's it.” Judge Mathesius then explained, that
due to the configuration of the Mercer County
Courthouse and the fact that the defendants were
housed in separate detention areas, it would have
taken “35 to 45 minutes” to return the defendaots t
the courtroom in order to excuse the jury for thghh
Judge Mathesius then admitted that, while his entry
into the jury room during deliberations without
counsel “may be wrong procedurally, ... it was a
practical consideration that | thought over weigtiesl
procedural requirements.”
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Judge Mathesius tendered neither an explanation nor
an excuse concerning the colloquy with defense
counsel; he readily acknowledged that he “did imot,
that colloquy, behave in what we can describe as a
patient[,] dignified [,] and courteous fashion[.[fi-
nally, Judge Mathesius maintained that his comments
to the jury after its verdict did not “constitutg[a
commendation of the jury[.]” In support of that eon
clusion, Judge Mathesius relied on the following
standard closing instruction used in Mercer Cotioty
thanking and discharging a trial jufy*®

FN3. The first paragraph of the standard
language used for the dismissal of jurors in
Mercer County is almost identical to the first
paragraph of  Criminal Model
Charges-Dismissal of Jurgapproved Mar.
29, 1994). The last entry in the Model Charge
instructs the judge to thank the jurors for their
service, without providing, however, specific
language therefor.

Ladies and gentlemen of the jury, the function that
you have performed is one of the most important
tasks that you will ever be called upon to fulfill.
With the return of your verdict, your service iristh
case is complete.

*508 | know that your stay with us has involved
sacrifice on your part. | trust you leave here know
ing that you have made a meaningful contribution to
the judicial process and hope that you have enjoyed
the experience.

You have been a serious, attentive and extremely
diligent jury. It has been my pleasure to have
worked with you. On behalf of everyone in the court
room, the citizens of Mercer County and the entire
judicial system, | thank you each and every one of
you. We greatly appreciate your willingness to
serve and your service.

You are now discharged. Thank you very much!
When you return to the jury room, | would ask you
to wait assembled there for a minute so | can thank
you in person.

In Judge Mathesius's view, his statement to the jur
when viewed in the context of the Mercer County
standard closing instructions, constituted “a stan-
dard couple of lines that are given to the jurytsad
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[they] at least understand and appreciate that thei
work has been appreciated. It's not a commendation,
as | understand it.”

[3][4] The Advisory Committee concluded that, as a
result of each of these claims-entering the jugnmo
without counsel and off the record, addressing selin
in the colloquy in respect of those events, and-com
mending the jury on its verdict-Judge Mathesius had
violated Canons 3A(6), 3A(3), and 3A(10), respec-
tively. Specifically, as to the first claim, the ¥idory
Committee found that “[a] judge has no right toape
to jurors outside the presence of counsel duriiady tr
and certainly not off the record in the jury room.”
Thus, the Advisory Committee concluded that “[b]y
entering the jury room outside the presence of seun
before the jury delivered its verdict, [Judge02
Mathesius] violated Canon 3A(6) of th€ode of
Judicial Conductwhich requires judges to accord to
every person who is legally interested in a prooegd
or that person's lawyer, full right to be heardoading

to law.” In respect of the second claim, the Adwso
Committee recognized that Judge Mathesius “ad-
mit[ted] that his remarks were inappropriate” afud,
that reason, concluded that Judge Mathesius “@dlat
Canon 3A(3) of theCode of Judicial Conductyhich
requires judges to be patient, dignified, and anus

to attorneys and others.”

*509 [5] Finally, the Advisory Committee rejected
Judge Mathesius's interpretation of his post-vérdic
comments to the jury, reasoning that his comment “i
a commendation for reaching the right decision[,]”
and concluding that such action “violate[s] Canon
3A(10) of theCode of Judicial Conductyhich pro-
hibits judges from commending or criticizing jurors
for their verdict.” In the aggregate, the Advisory
Committee concluded that Judge Mathesius's actions
in respect of Count Two “also violated Canons 1 and
2A of the Code of Judicial Conducind constituted
conduct prejudicial to the administration of justtbat
brings the judicial office into disrepute, in vitin of
Rule2:15-8(a)(6).”

3. Criticism of fellow judges-State v. Fletcher.

[6] In respect of Count Three, Judge Mathesius sti-
pulated in writing as to the events that unfoldédra
the August 31, 2005 Appellate Division reversabof
conviction and sentence arising from a trial over
which he presidedState v. Fletcher380 N.J.Super.
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80, 880A.2d 1171 (App.Div.2005). Iirletcher, the
Appellate Division held that there were two separat
sources of reversible error. First, the panel deireed
that there was “error in the jury instruction on ac
complice liability requir[ing] reversal of defend&n
convictions.”ld. at 85, 880A.2d 1171°¥* Second, the
Appellate Division “conclude[d] that defendant's
[pretrial] statements were not made freely and wolu
tarily and may not be admitted into evidence at de-
fendant's second triallbid.

FN4. No additional discussion is presented in
respect of the jury instruction issue because,
“[a]t the court's direction, the discussion of
the jury instruction on accomplice liability
has been omitted from [the] published deci-
sion.” Ibid.

Judge Mathesius's actions following the Appellate
Division's reversal ofletcher were, in short, inex-
plicable. On September 14, 2005, while attending a
dinner held by the Mercer County Bar Association,
Judge Mathesius, without identifying himself, ap-
proached the law clerk of the author of the Apgella
Division opinion and told the law clerk to delivar
message to her judge: that the judge was “inexpe-
rienced and not competent.” On Septemb:d 26,
2005, Judge Mathesius took matters a step furtier a
wrote to the Appellate Division Jud§® In that letter,
Judge Mathesius bluntly asserted that the Appellate
Division Judge was uninformed and impractical.
Judge Mathesius accused the Appellate Division
Judge of having engaged in a “folly” that “breedjs]
sense of Dickensian disrespect of the law not tmly
its practitioners, but to the general public agédr]”

and concluded that the Appellate Division opinian i
Fletcher'indulge[d] in fictive and romantic imagina-
tion.” FN®

FN5. The text of that letter is set forth in full
in the appendix to this opinion.

FN6. The formal complaint also alleged, and
the Advisory Committee and Judge Mathe-
sius stipulated in writing, that, during his at-
tendance at the Judicial College in November
2005, Judge Mathesius may have acted im-
properly in respect of two of the Appellate
Division Judges who served on the panel that
decidedState v. FletchetWe need not reach
those facts, as we are mindful of Justice
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William O. Douglas's description of the ri-
gors a judge is expected to endure, explaining
that the “law of contempt is not made for the
protection of judges who may be sensitive to
the winds of public opinion. Judges are
supposed to be men [and women] of forti-
tude, able to thrive in a hardy climat€raig

v. Harney,331U.S 367, 376, 656.Ct.1249,
1255, 91L.Ed. 1546, 1552 (1947). Judge
Mathesius has apologized separately to both
judges.

*603 Upon reflection, Judge Mathesius admitted
that, in his comments to the law clerk, he was
“lash[ing] out against the judgel[.]” Upon furtheore
sideration of the contents of the letter, Judgehdat
sius conceded that “[i]t's hard for me to say how i
appropriate it was. By way of saying, | could say
grossly inappropriate, | could say hideously inappr
priate, or | can just plain say stupid.” Judge Maihs

summed it up best when he concluded that the letter

“was improper in every respect.”

The Advisory Committee concluded that Judge Ma-
thesius's actions

demonstrate gross disrespect of the judicial system
the settled procedures for the handling and disposi

tion of cases, and for the appellate process and

judicial review in the adjudication of cases. They
constitute conduct prejudicial to the administratio
of justice that brings the judicial office into ks
pute, in violation oRule2:15-8(a)(6).

*511 [Judge Mathesius's] expression of his per-
sonal views and strong criticism to various persons
manifested a lack of proper judicial temperament,
balance and judgment. It exhibited disrespect and a
lack of deference to appellate courts that reflects
adversely on the proper and sound administration of
justice and [Judge Mathesius's] capacity to preside
over cases fairly, objectively and without prejudg-
ment, consistent with appellate dispositions. These
expressions of personal feelings were inconsistent
with the deference and respect required in the or-
derly and proper administration of justice, and vi-
olated Canon 1 of th€ode of Judicial Conduct,
which requires judges to observe high standards of
conduct to maintain the integrity and independence
of the Judiciary, and Canon 2A, which requires
judges to respect and comply with the law and to ac
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at all times in a manner that promotes public con-
fidence in the integrity and impartiality of thediu
ciary.

4. Pattern of improper conduct.

[7] Count Four of the formal complaint alleges that
Judge Mathesius has engaged in a pattern of imprope
conduct that “violate[s] Canons 1 and 2A of ede

of Judicial Conductind has engaged in conduct pre-
judicial to the administration of justice that lysthe
judicial office into disrepute, in violation oRule
2:15-8(a)(6).” According to that complaint, thetean

of improper conduct consists of seven discrete tsven
The first of these arose in respect of a publiatih
you” letter to the editors of two local newspapers
Judge Mathesius wrote while still a municipal court
judge. In a July 11, 2001 letter of admonition, the
Advisory Committee explained to Judge Mathesius
that such actions were “political in nature” andnbe,
inappropriate under the commentary to Canon 2ef th
Code of Judicial Conduét!’

FN7. That Commentary provides, in part,
that “[a] judge must avoid all impropriety
and appearance of impropriety and must
expect to be the subject of constant public
scrutiny. A judge must therefore accept re-
strictions on personal conduct that might be
viewed as burdensome by the ordinary citi-
zen and should do so freely and willingly.”
Commentary, Code of Judicial Con-
ductCanon 2.

**604 The second instance cited in the formal com-
plaint arose on September 19, 2003, when, while
imposing a sentence on a defendant who shot another
Judge Mathesius engaged in personal observations
concerning the wisdom of owning firearms. Those
personal observations led to the following statemen
“And the NRA says, well, everybody should have a
gun, you know, and ali512 that stuff. It's as stupid
and as ignorant as people can be.” In a May 114 200
letter of admonition, the Advisory Committee lakEle
those comments as ‘“inappropriate” because they
represented “an expression of a personal opiniah th
could cause the public to think that you have pmeco
ceived views, a bias that would prevent you from
being fair and impartial as a judge in such a ¢dse.
that letter of admonition, the Advisory Committee
noted that it “had prior dealings with [Judge Mathe
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sius] concerning the public expression of [his]-per
sonal views.” Despite certain misgivings, “[tjhe ma
jority of the [Advisory] Committee ... decided te-r
solve this matter privately in the hope that youl wi
avoid repetition of such conduct.” Presciently, geid
Mathesius was warned that “[s]hould similar conduct
recur, however, the Committee will have no choige b
to institute formal proceedings.”

The third and fourth instances listed in the formal
complaint as part of the alleged pattern of imprope
conduct arose in the context of an informal cornfeee
held between the Advisory Committee and Judge
Mathesius on October 27, 20(8ee R2:15-11 (pro-
viding that “[a]t any time while a matter is pendin
before it, the Committee may conduct an informal
conference with the judge and, in the discretiothef
Committee, with the grievant” that may result iis-di
missal of grievance, imposition of private disangj

or institution of formal proceedings). The earlar

those involved Judge Mathesius's comments to the

defendant irState v. Andersorin Anderson, the de-

fendant was charged with first-degree aggravated

sexual assault, in violation &f.J.5.A.2C:14-2a, and
second-degree sexual assault, in violatioNgfS.A.
2C:14-2c. As a result, if convicted, the defendant
faced a presumptive period of incarcerati®ee
N.J.S.A.2C:44-1d (describing presumption of impri-
sonment for first- and second-degree crimis);S.A.
2C:43-6a (listing range of imprisonment term for

first-degree crime as between ten and twenty years,
and range of imprisonment term for second-degree
crime as between five and ten years). At a status
conference in that matter, Judge Mathesius, taking

umbrage with the defendant's attire that day, eegiag
in the following colloquy:

*513 THE COURT: Put your hands behind you,
Mr. Anderson. Mr. Anderson, if you go to trial, are
you going to dress like this? This [is] like a cour
not like a basketball court. Is that the way you're
going to dress?

THE DEFENDANT: | don't know. | just put this on
today.

THE COURT: Where do you think you're going?

Shoot some hoops this afternoon? Because it's a

nice day out.

THE DEFENDANT: Play basketball.
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THE COURT: Yeah, because you look like you're
ready to do some athletic stuff. Is that what st r

of your day [you are] going to be doing, watching
the World Series? What are you going to be-don't
look around. Next time you come in here, dress like
you're going to court, like if you're convicted uw
going to come to jail for ten years.

**605 THE DEFENDANT: Why you coming down
on me?

THE COURT: Because you're dressed inappro-
priately. Don't look around.

Would you advise your client the next time he
comes in, dress like he's actually going to a court
that it's a major event in his life.

[DEFENSE COUNSEL]: Every other time he
showed up properly dressed.

THE COURT: Maybe he has something to do,
maybe it's a basketball game this afternoon.

[DEFENSE COUNSEL]: | had no reason to com-
ment before today. | will comment to him later on.

THE COURT: | mean, folks, this is a courtroom.
You're looking at people going to jail, probation.
You're looking at serious stuff. You're not looking
at shooting hoops or whatever else you might be
doing. You understand what I'm saying, Mr. An-
derson, or don't you.

THE DEFENDANT: | don't, no.

THE COURT: I'll tell you what. [Defense counsel]
will clear up the picture when you go outside.dfly
don't know what's appropriate going to a Superior
Court, think about doing 20 years in jail then, @m
back like that. Wear something like a Donovan
McNabb shirt or something like that. That would be
good.

[DEFENSE COUNSEL]: | will take care of that,
Judge.

THE COURT: And don't mumble. And don't shake
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your head.

THE DEFENDANT: Why are you attacking me? |
haven't done anything.

THE COURT: Because you're acting like a fool
now.

THE DEFENDANT: Just standing here?

THE COURT: Standing there in your little outfit,
yes. All right, I'll tell you what. Why don't yowst
leave, just go out of here. Get out of here. Get.

[Defense counsel], would you explain to Mr. An-
derson what his problem with me-don't go jacking
your finger back here.

[DEFENSE COUNSEL]: I'll explain it to him.

THE COURT: Go ahead. You got something else
you want to say, Mr. Anderson, before you leave?
End up in jail today.

*514 [DEFENSE COUNSEL]: Judge, I'll talk to
Mr. Anderson.

THE COURT: Please do. He has a little bit of a
difficulty, and if we have him at trial, he will ka
more of a difficulty with me.

At a later proceeding, and by way of plea barggie,
State had offered to dismiss these charges in egeha
for the defendant's plea to the disorderly persawins
fense of lewdness, in violation 0fN.J.S.A.
2C:14-4d™ which carries a maximum penalty of six
months imprisonmentN.J.S.A.2C:43-8, and a pre-
sumption of non-incarceratiori\.J.S.A. 2C:44-1e.
When the defendant rejected that plea offer atex la
proceeding and insisted on proceeding to trialgdud
Mathesius exploded: “Mr. Anderson, are you nuts? Do
you know if you go-if you go down on this case, yeu
going to state prison and get an Avenel [sexual of-
fender] examination. Are you aware of that, omiatt
something that doesn't occur to you?” In respotieee,
defendant immediately made his positié606 clear:
“I'm not pleading guilty to something | didn't do.”

FN8. A disorderly persons offense is “not [a]
crime[ ] within the meaning of the Constitu-
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tion of this State” and “[c]onviction of such
offenses shall not give rise to any disability
or legal disadvantage based on conviction of
a crime.”"N.J.S.A2C:1-4b.

The latter of the two instances raised during tie i

formal conference held on October 27, 2004 between
the Advisory Committee and Judge Mathesius in-
volved Judge Mathesius's ruling in respect of the

post-conviction relief petition filed iGtate v. Harris
a ruling ultimately reviewed by this Couistate v.
Harris (Harris 1lI), 181 N.J. 391, 859A.2d 364
(2004),cert. denied;- U.S ----, 125S.Ct.2973, 162
L.Ed2d 898 (2005). Imarris I, we explained that:

Review of an application for post-conviction relief
in a capital case, eight years after the deferglant’
trial and sentencing, is a daunting task undersany

of circumstances. It is made more difficult in this
instance due to the conduct of the PCR trial court.
That conduct requires us to determine initially
whether we can place any confidence in the PCR
court's findings and conclusions.

We explain. Ordinarily our review would be based
on the findings and conclusions of the PCR trial
court.R. 3:22-11;R. 2:2-1(a)(3). However, certain
written and in-court statements of that court com-
plicate our review. We will not recount those
statements in detail here, except to note their
thrust....

*515 The balance of the court's statements contain
what only can be described as outrageous, sarcastic
and pejorative comments about this State's death
penalty system and this Court's capital jurispru-
dence, including gratuitous personal attacks agains
current and former members of the Court. The
court's statements reveal a disdain for defendaht a

a preordained view that its role in our capi-
tal-sentencing system is meaningless. The nature of
its comments raise Galdweltlike issue, namely
whether we can affirm a post-conviction relief de-
termination upholding a capital sentence “when [a
PCR court seems] to believe that responsibility for
determining the appropriateness of a death sentence
rests not with [it] but with the appellate courtiatn
later reviews the caseCaldwell v. Mississipp472

U.S. 320, 323, 1055.Ct. 2633, 2636, 86..Ed2d

231, 235-36 (1985).
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[Id. at 410-11, 85%.2d 364 (footnote omitted).]

Because Judge Mathesius's rhetoric “demonstrated a
diminished sense of [his] unique responsibilityour
capital sentencing processjd’ at 414, 85%A.2d 364,

we determined to “nullify [Judge Mathesius]'s find-
ings and conclusionsld. at 413, 859A.2d 364. In-
stead, we “conduct[ed] de novoreview of both the
factual findings and legal conclusions [reached by
Judge Mathesius] ... ensur[ing] that our resolutdn
[each] claim [wa]s based on objective evidencéhin t
record, and not on any credibility determinationdema
by [Judge Mathesius].ld. at 419, 859A.2d 364.
Judge Mathesius's explanation for his rejected rea-
soning inState v. Harrisis that “he had been on the
Superior Court bench for only one year at the tahe
the Harris case and would not have written his deci-
sion in the same way if he had it to do over again.

The fifth, sixth, and seventh instances of miscatdu
listed in the formal complaint and found by the Ad-
visory Committee to be part of Judge Mathesius's
pattern of improper conduct are the same instances
which give rise to the allegations in Counts OngoT

and Three of the formal complaint, respectively.

In its consideration of these instances, the Adyiso
Committee succinctly reasoned as follows:

What those earlier matters have in common with the
present matters is that they all reflect [Judge Ma-
thesius]'s poot*607 judgment, impulsiveness and
lack of self-control, and tendency to act without
sufficient regard for the propriety or the conse-
guences of his actions. He was offended by the
jury's decision in thévicDaniels case because he
considered it to be the wrong result, so he angrily
went to the jury room and vented his emotions.
Without sufficient reflection ot516 understanding,

he entered the jury room in tByrd and Dearcase
during jury deliberations without advising counsel
or bringing a court reporter, indifferent to thekri
that jurors might spontaneously say something
about the case itself. He snapped at defense dounse
for objecting to that visit to the jury room anckth
showed his pique by returning to the jury room to
dismiss the jurors for the day. His conduct in extp

of the Fletcher case goes beyond impulsivity. In a
lengthy, sarcastic, and personally insulting lether
criticized the author of thEletcher opinion; [and]

he seized on a chance encounter with that judge's
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new law clerk to denigrate the judge....

The Advisory Committee thus concluded that Judge
Mathesius's “actions constitute[d] a pattern of im-
proper conduct that calls into question his judgmen
temperament, and ability to conform his conduc¢h&
requirements of th€ode of Judicial Conduct.

C.

Although he stipulated, admitted, or did not cohtes
any of the operative facts charged, Judge Mathesius
interposed certain affirmative defenses. In additm

a general denial that his conduct violated @oele of
Judicial Conduct, Judge Mathesius asserted that
“[ilnsofar as [his] conduct may have been wrongitul,
was an error of judicial judgment, and not marked
with moral turpitude which reveals a shortage of in
tegrity and character[;]” and that the allegatiaos-
cerning his statements aboS8tate v. Fletcherthe
public “thank you” letter to the editors of two klc
newspapers Judge Mathesius wrote while still a mu-
nicipal court judge that was the subject of they ul,
2001 letter of admonition, and his comments in re-
spect ofState v. Harriscannot form the basis of dis-
cipline insofar as [Judge Mathesius]'s comments are
protected by the First Amendment of the Constitutio
of the United States.”™° The Advisory Committee
rejected those defenses.

FN9. Judge Mathesius later conceded that his
comments in respect &tate v. Harrisvere
not protected by the First Amendment.

D.

In the end, after reviewing the formal complaintan
Judge Mathesius's answer and affirmative defemses t
the formal complaint; after conducting a formal
hearing at which five witnesse$17 including Judge
Mathesius-testified; after considering a fif-
teen-paragraph stipulation of facts, seventeen -docu
mentary exhibits tendered by the presenter (matty wi
multiple sub-exhibits), and sixteen documentary ex-
hibits offered by Judge Mathesius; and after consi-
dering Judge Mathesius's post-hearing brief temtlere
pursuant toR. 2:15-14(qg), the Advisory Committee
issued its Presentment. It concluded that Judge Ma-
thesius had violated Canons 1, 2A, 3A(3), 3A(6Y an
3A(10) of the Code of Judicial Conductind R.
2:15-8(a)(6). By way of discipline, it recommended
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that Judge Mathesius be suspended for a period of s
months, but that, in light of Judge Mathesius'sglon
dedication to public service, only three monthshatt
suspension be without pay.

*608 On July 24, 2006, we ordered that Judge Ma-
thesius “show cause before this Court why he should
not be publicly disciplined through the impositioh

an appropriate sanction that does not include ramov
from judicial office [.]" The order to show causka
assigned a presenter for the matter before us @nd s
forth a briefing schedule. Both Judge Mathesius and
the presenter filed timely briefs. In addition, the
Mercer County Bar Association sought, and was de-
nied, leave to appear in this judicial disciplinattar
asamicus curiaeFurther, Judge Mathesius sought the
disqualification of two members of this Court, wiic
also was denied®®

FN10. For reasons unrelated to Judge Ma-
thesius's application, Chief Justice Poritz
recused herself from participation in this
matter.

Oral argument was heard on the Order to show cause
on September 25, 2006. Judge Mathesius appeared
with counsel and also separately addressed thet.Cour

Il.
A.

Rule 1:18 provides the point of departure for our
analysis: “It shall be the duty of every judge todz

by and to enforce th&18 provisions of the Code of
Judicial Conduct....” The purpose undergirding the
Code of Judicial Condu@nd its concomitant system
of judicial discipline is oft-repeated and
well-recognized:

The single overriding rationale behind our systém o
judicial discipline is the preservation of publicre
fidence in the integrity and the independence ef th
judiciary. As we have noted before, “This Court
cannot allow the integrity of the judicial procees

be compromised in any way by a member of either
the Bench or the Bar.”Accordingly, institutional
concerns figure prominently in cases involving
judicial discipline. As the Supreme Court of Min-
nesota has observed, the standard of judicial con-
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duct is a high one precisely “so that the integaitg
independence of the judiciary may be preserved.”
Judicial misconduct “brings the judicial office ant
disrepute and thereby prejudices the administration
of justice ... and diminishes public respect fog th
judiciary.” Because public confidence in judges is
essential to maintaining the legal system, “mis-
conduct by a judge brings the office into disrepute
and thereby prejudices the administration of jus-
tice.”

[In re Seaman]133 N.J. 67, 96-97, 627A.2d 106
(1993) (citations omitted).]

We have explained that, “once the Court decides tha
there has been a breach of judicial ethics, it$igaeot

so much to punish the offending judge as to restore
and maintain the dignity and honor of the positiowl

to protect the public from future excessei” re
Subryan,187 N.J. 139, 153, 900A.2d 809 (2006)
(citations and internal quotation marks omitted).

[8] We “review[ ] a disciplinary matter presented b
the [Advisory Committee] de novander the [clear
and convincing evidence] standard of prodfl! at
145, 900A.2d 809. We have explained that “[iln our
evaluation of the record, we independently consider
whether the facts demonstrate conduct that is incom
patible with the canons of judicial conduct [, ghdt

a] de novadhearing provides a reviewing court with the
opportunity to consider the matter anew, afresh and
for a second time.lbid. (citations, internal quotation
marks and editing marks omitted). It is, then, wvtfth
sole purpose of preserving public confidence in the
integrity and the independence of the judiciary tha
review **609 de novothe Advisory Committee's
findings in respect of Judge Mathesius.

B.

All of the relevant facts and the operative legah-c
tentions in this case were either stipulated, atebohit

or not contested. W¥19 find that the proofs estab-
lish, by clear and convincing evidence, the violas
cited in the formal complaint. Therefore, we tum t
Judge Mathesius's defenses to the violations ctarge
to determine whether, as a matter of law, they are
valid.
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Judge Mathesius's defense to the charges presanted
the formal complaint was three-fold. First, Judge
Mathesius asserted a general denial that his conduc
violated theCode of Judicial ConductNext, Judge
Mathesius asserted that if his conduct was wrongful
was not the product of ill-will or malice but, rath “it

was an error of judicial judgment, and not marked
with moral turpitude which reveals a shortage of in
tegrity and character.” Finally, addressing spealfy

his statements abo@&tate v. Fletcheand the public
“thank you” letter to the editors of two local news
papers he wrote while still a municipal court judigat

was the subject of the July 11, 2001 letter of agimo
tion, Judge Mathesius asserted that he could not be
penalized for the exercise of his constitutionghtiof
freedom of expression embodied in the First
Amendment to the United States Constitufith. In

the main, we reject these defenses.

FN11.U.S. Constamend. | provides, in re-
levant part, that “Congress shall make no law
... abridging the freedom of speech....” Our
State Constitution, on which Judge Mathe-
sius does not rely, is more precise: “Every
person may freely speak, write and publish
his sentiments on all subjects, being respon-
sible for the abuse of that right. No law shall
be passed to restrain or abridge the liberty of
speech...N.J. Constart. I, T 6.

“Canon 1 of theCode of Judicial Conduatequires
judges to uphold the integrity and independendbef
judiciary, and Canon 2A requires judges to respadt
comply with the law and promote public confidenge i
the integrity and impartiality of the judiciaryd’ re
Subryan, supral87 N.J. at 152-53, 900A.2d 809
(internal quotation and editing marks omitted). @an
3A(3) of theCode of Judicial Condugtrovides that
“[a] judge should be patient, dignified, and coorte

to litigants, jurors, withesse¥h20 lawyers, and others
with whom the judge deals in an official capaci-
ty...."Canon 3A(10) of th&Code of Judicial Conduct
provides that “[a] judge shall not commend or cize
jurors for their verdict, other than in a court erdr
opinion in a proceeding, but may express appreciati
to jurors for their service to the judicial systamd the
community.” Finally, we have previously held that
“Rule2:15-8(a)(6) prohibits judges from engaging in
‘conduct prejudicial to the administration of justi
that brings the judicial office into disrepute.lri re
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Subryan, supral87N.J.at 153, 90CA.2d 809.

There can be no doubt that Judge Mathesius's cgnduc
as charged in the formal complaint as a whole, vi-
olated Canon 1 of th€ode of Judicial Conducthat
Canon explains that “[a]n independent and honorable
judiciary is indispensable to justice in our sogiet
Code of Judicial Condu&@anon 1. For that reason,
Canon 1 also explains that “[a] judge should partic
pate in establishing, maintaining, and enforcinyj a
should personally observe, high standards of canduc
so that the integrity and independence of the jadjc
may be preservedlbid. The Code of Judicial Con-
duct thus does not countenarit@l0 Judge Mathe-
sius's repeated behavior as charged in the complain
As we made clear im re Seaman, suprd,33N.J. at

95, 627A.2d 106,“the canons are not mere platitudes.
They direct each judge in conducting himself or-her
self in office, and guide the Court in determinimigen
judicial misconduct has occurred.” Judge Mathesius'
post-verdict comments to the jury 8tate v. McDa-
niels, his conduct in respect of both the jury and de-
fense counsel istate v. Byrd and Deakhjs patently
offensive criticism of fellow judges inState v.
Fletcher,and his proven pattern of improper conduct
inescapably lead to the singular conclusion thdgéu
Mathesius violated Canon 1.

Similarly, there can be no doubt that the very éira
that constituted a violation of Canon 1 also ckeard
convincingly established a violation of Canon 3A(3)
of the Code of Judicial Conductwhich commands
that “[a] judge should be patient, dignified, aric
teous to litigants, jurors, witnesses, lawy&s21 and
others with whom the judge deals in an official ca-
pacity...."Code of Judicial Condu&anon 3A(3).
Also, Judge Mathesius's behavior in respect ofrente
ing the jury room without counsel or a court report
present clearly and convincingly established that h
violated Canon 3A(6) of th€ode of Judicial Con-
duct, which requires that “[a] judge should accord to
every person who is legally interested in a prooegd
or that person's lawyer, full right to be heardoading

to law[.]” Code of Judicial Conducanon 3A(6).
Further, in his condemnation of the jury $tate v.
McDanielsand, to a lesser extent, in his praise of the
jury in State v. Byrd and DeanJudge Mathesius
clearly and convincingly violated Canon 3A(10) loét
Code of Judicial Conductyhich instructs that “[a]
judge shall not commend or criticize jurors forithe
verdict, other than in a court order or opinionan
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proceeding, but may express appreciation to juUars
their service to the judicial system and the comimun
ty.” Code of Judicial Condu&anon 3A(10). Finally,

in the aggregate, that behavior clearly and convin-
cingly establishes “conduct prejudicial to the aaimi
istration of justice that brings the judicial offiénto
disrepute[,]” in violation oRule2:15-8(a)(6).

That said, we address Judge Mathesius's remaining
two defenses. In respect of Judge Mathesius's claim
that his conduct, if wrongful, “was an error of icidl
judgment, and not marked with moral turpitude which
reveals a shortage of integrity and character[,§ w
observe that, for the reasons we explore more fually
Section 1I.C. of this opiniorinfra, 188N.J.at 525-26,
910 A2d at 613 (2006), those considerations are
properly addressed in the determination of the @rop
guantum of discipline to be imposed, and are not re
levant to the determination whether liability for
breaches of th€ode of Judicial Condu@xists.

[9] In the end, we categorically reject Judge Mathe
sius's expansive claim that the First Amendment im-
munizes his statements ab@&@iate v. Fletchemr the
public “thank you” letter to the editors of two kic
newspapers Judge Mathesius wrote while still a mu-
nicipal court judge that was the subject of they 1ul,
*522 2001 letter of admonition. Although we have
held that “[a] judge does not relinquish his or Rest
Amendment rights on ascending to the bench[,]” we
also have made clear that “limitations may be place
on a judge's First Amendment righterre Broadbelt,
146 N.J. 501, 517, 683A.2d 543 (1996) (citations
omitted).

Adopting theGentile/Hindsstandard of reviewGen-
tile v. State Bar of Nevad&0p1U.S.1030, 111S.Ct.
2720, 115L.Ed2d 888 (1991)jn re Hinds,90 N.J.
604, 449A.2d 483 (1982), we have explained that
*611 “the regulation of a judge's speech will be
upheld if it furthers a substantial governmentggiiast
unrelated to suppression of expression, and isore m
restrictive than necessarylih re Broadbelt, supra,
146N.J.at 519, 683A.2d 543. We have concluded that
“[t]he preservation of the independence and intggri
of the judiciary and the maintenance of public ¢onf
dence in the judiciary ... are obviously interesfs
sufficient magnitude to sustain [the] Canons urider
Gentile/Hinds standard[.]”1d. at 519-20, 683A.2d
543. Thus, we declared ourselves “satisfied that th
restrictions on a judge's speech imposed by those
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Canons are no greater than necess#dyat 520, 683
A.2d 543.

Judges in New Jersey are appointed by the Governor,
with the advice and consent of the State Semte.
Const.art. 8 VI, VI, 1 1. In accepting that appoint-
ment, New Jersey judges also “accept restrictions o
personal conduct that might be viewed as burdensome
by the ordinary citizen and should do so freely and
willingly.” Commentary, Code of Judicial Con-
ductCanon 2. Some of these restrictions are of con-
stitutional dimensionSee, e.g., N.J. Congirt. VI, §

VI, 1 2 (requiring minimum of ten years admission t
New Jersey Bar)N.J. Constart. VI, 8 VI, 1 3 (li-
miting initial appointment to seven years and pdevi
ing that they “shall be retired upon attaining sge of

70 years”);N.J. Constart. VI, § VI, T 6 (forbidding
justices and judges “while in office, [from] engamy]

in the practice of law or other gainful pursuitN;J.
Const. art. VI, 8 VI, § 7 (prohibiting justices and
judges from holding any “other office or positiaof,
profit, under this State or the United States”)heédt
limitations are set forth523 in the duly enacted laws

of this State, th€ode of Judicial Conducgur Rules

of Court, and our decisional law. Some of those re-
strictions may otherwise abridge a private person's
free speech rights. But, by his own choice, Judge
Mathesius is not a private person. He is a judgeaA
condition of service as a judge, Judge Mathesius
vowed to comply with the basic standard all New
Jersey judges proudly uphold daily. Nothing more is
asked of Judge Mathesius, and nothing less is ex-
pected of him.

.
A.

[10] Having determined that violations of Canons 1,
2A, 3A(3), 3A(6), and 3A(10) of th€ode of Judicial
Conductand R. 2:15-8(a)(6) have been established
against Judge Mathesius by clear and convincing
evidence, the task of determining the proper quantu
of discipline remains. The Advisory Committee
recommended the imposition of a six-month suspen-
sion from judicial duties, but that “only three ntlos

of his suspension be without pay.” In contrast,géud
Mathesius urges that “[o]n balance, there is no justi-
fication for any discipline more severe than reni

in this matter.” ™2
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FN12. Before us, Judg®lathesius argued
that the proper quantum of discipline in his
case is a reprimand. In his submissions to the
Advisory Committee before it made its
recommendation of a six month suspension,
Judge Mathesius urged a censure-a more
severe form of discipline-as the proper
quantum of discipline.

In re Seamarsets forth the standards that inform the
assessment of the proper amount of discipline to be
imposed:

[T]he determination of sanctions in judicial-didang
cases is not so much to punish the offending judge
as to restore and maintain the dignity and honor of
the position and to protect the public from future
excesses. We concur with the Supreme Court of
Maine in its descriptiott612 of the fundamental
purpose behind disciplining a judge:

To instruct the public and all judges, ourselves in
cluded, of the importance of the function per-
formed by judges in a free society. We discipline
a judge to reassure the public that judicial mis-
conduct is neither permitted nor condoned. We
*524 discipline a judge to reassure the public that
the judiciary of this state is dedicated to thenpri
ciple that ours is a government of laws and not of
men.

In keeping with that high purpose, we do not dis-
cipline for mere errors in judicial activity or pro
fessional activities. Rather, the disciplinary povse
ordinarily reserved for conduct that is marked with
moral turpitude and thus reveals a shortage in inte
grity and character. Thus, we have held that jatlici
misconduct, for example, involving dishonesty of
any kind will ordinarily require removal as the ap-
propriate discipline.

The determination of appropriate discipline regglire
more than establishing some instance or instarfces o
unethical conduct. We must undertake a more
searching and expansive inquiry carefully scruti-
nizing the substantive offenses that constitute the
core of respondent's misconduct, the underlying
facts, and the surrounding circumstances in deter-
mining the nature and extent of discipline. Among
the surrounding circumstances to which we give
heed are the considerations of public policy ard th
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legitimate interests to which the State of Newe&grs
has made a governmental commitment.

Other aggravating factors serve to define the tyavi
of misconduct. Those include the extent to which
the misconduct, like dishonesty, or a perversion or
corruption of judicial power, or a betrayal of the
public trust, demonstrates a lack of integrity and
probity; whether the misconduct constitutes the
impugn exercise of judicial power that evidences
lack of independence or impartiality; whether the
misconduct involves a misuse of judicial authority
that indicates unfithess; whether the misconduct,
such as breaking the law, is unbecoming and inap-
propriate for one holding the position of a judge;
whether the misconduct has been repeated; and
whether the misconduct has been harmful to others.

[Supra, 133 N.J. at 97-99, 627A.2d 106 (citations,
internal quotation marks, and editing marks omit-
ted).]

B.

In the exercise of its obligations in respect @& #p-
propriate level of discipline to be imposed on Judg
Mathesius, the Advisory Committee concluded as
follows:

[Judge Mathesius] is intelligent and, by all acdsun

a competent, fair and hard-working jurist. This as-
sessment is supported by his evaluations in con-
nection with the Judicial Performance Program.
Nevertheless, when frustrated, disappointed or an-
gry, he has acted impulsively and without restraint
The jurors in theMcDanielscase were witnesses to
that tendency on his part; a major reason they were
shocked by his outburst in the jury room was be-
cause his manner contrasted so sharply with the
professional manner with which he presided over
the trial.

[Judge Mathesius] recognizes that he is prone to
such conduct, and he has arranged for professional
assistance in that regard. He attributes such atndu
to his prior experience as a political figure, whic

he claims, accounts for his penchat25 for
spontaneity and bluntness and which he acknowl-
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edges must*613 be restrained if he is to continue
in his current role as a judge.

The character of [Judge Mathesius]'s improper
conduct, however, is so serious and prolongedtthat
calls for a severe measure of public discipline: Ac
cordingly, the [Advisory] Committee respectfully
recommends that he be suspended for a period of six
months. Because [Judge Mathesius] has spent most
of his adult life in public service, the [Advisory]
Committee recognizes that six months without
compensation could be financially onerous. There-
fore, the [Advisory] Committee recommends that
only three months of his suspension be without pay.

Judge Mathesius concedes that his “misconduct is
episodic, [and] happens more frequently than it
should[.]” He asserts, however, that this behaigor
“far from routine.” He also notes that although his
“colleagues did acknowledge that he can be too out-
spoken, every Judge [who] has had any significant
contact with [Judge Mathesius] has lauded him in
many waysl[,]” something that has not escaped our
attention. Judge Mathesius “acknowledges, without
equivocation, that he erred and he erred in veigse
ways.” He explains that “[h]e is committed to avoid
ing any future problem” and that he has soughtsassi
tance to achieve that goal. He concludes by arguing
that

[he] has had occasions of improper behavior, but he
has done much more that is right. His Judicial
Evaluation survey reports on a jurist who comports
himself well. He brings great skill and intelligenc
to his calling and is widely recognized as a com-
passionate jurist and a helpful colleague. One who,
[Judge Mathesius] respectfully submit[s], is worthy
of compassion....

C.

Judge Mathesius presents an almost indecipherable
riddle. On the one side, we have been presented the
portrait of a sixty-six year old man who has bean a
attorney in this State since 1965, a long-time joubl
servant who is learned in his craft, willing toiashis
colleagues, and generous with his time and know-
ledge. On the other side, however, we have been pre
sented indisputable proof of repeated and unre-
morseful instances of petulance, sarcasm, angdr, an
arrogance; these have no place in the exercise of
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judicial duties. Therefore, although we have expdi
that “the disciplinary power isrdinarily reserved for
conduct that ‘is marked with moral turpitude andsth
reveals a shortage 26 integrity and character[,]’
"In re Seaman, suprd,33N.J. at 97, 627A.2d 106
(quotingin re Mattera,34N.J. 259, 270, 16&.2d 38
(1961)) (emphasis supplied), this case is far from
ordinary.

The overwhelming majority of New Jersey judges
hold judicial office as a cherished privilege, amell

and truly serve for decades without a blemish. In
contrast, Judge Mathesius, in less than five ydes,
been before the Advisory Committee four separate
times, resulting in two letters of admonition, dne
formal conference, and one Presentment. We, there-
fore, must “undertake ‘a more searching and expan-
sive inquiry ... carefully scrutiniz[ing] the substive
offenses that constitute the core of [Juddathe-
siug's misconduct, the underlying facts, and the sur-
rounding circumstances in determining the naturk an
extent of discipline.’ 1d. at 98,627A.2d 106 (quoting

In re Collester,126 N.J. 468, 472, 5997.2d 1275
(1992)). We look to the remaining factors delindate
by In re Seamarfor guidance.

JudgeMathesius's repeated breaches of the consid-
erations embodied in th€ode of Judicial Conduct
and R. 2:15-8(a)(6) unmistakably demonstrate that
“the consideration$614 of public policy and the
legitimate interests to which the State of New &grs
has made a governmental commitment” are implicated
by his actionslbid. We do not conclude that Judge
Mathesius's misconduct “demonstrates a lack of
integrity and probity[.]"lbid.(citing I n re Coruzzi,95
N.J.557, 572, 472.2d 546 (1984)). We do, however,
conclude that JudgMathesius's misconduct “con-
stitutes the impugn exercise of judicial power that
evidences a lack of independence or impartialiy,”
at 99,627A.2d 106 (citingln re Yaccarino,101 N.J.
342, 502A.2d 3 (1985)); that his misconduct “in-
volves a misuse of judicial authority that indicate
unfitness,bid.(citing In re Yaccarino, suprg that
“the misconduct has been repeatedid.(citing In re
Collester, supral26N.J.at 473, 59A.2d 1275); and
that JudgéMathesius's‘'misconduct has been harmful
to others [,]ibid.(citing In re Connor, 124 N.J. 18,
26-27, 589A.2d 1347 (1991)In re Albano,75 N.J.
509, 384A.2d 144 (1978)|n re Yengo,72 N.J. 425,
371A.2d 41 (1977)). Irf mitigation, we acknowledge
Judge Mathesius's otherwise overall good reputa-
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tion,"M*3lengthy public service, and the fact that Judge
Mathesius has recognized the need for corrective
assistance, which he has actively sought.

FN13. In this respect, the fact that one of the
two defense counsel iBtate v. Byrd and
Dean submitted a lengthy, positively glow-
ing, and apparently unsolicited letter on
Judge Mathesius's behalf is particularly
poignant.

A fair balance of those factors leads us to corelud
that the imposition of a period of suspension is ap
propriate. That balance leads us to conclude tiet t
discipline recommended by the Advisory Commit-
tee-a six-month suspension from judicial dutiesg¢h
months of which without pay-is, albeit understanda-
ble, excessive, while the discipline urged by Judge
Mathesiusa censure-is disproportionately insignifi-
cant in the circumstances presented. We find that
Judge Mathesius's misconduct, although clearly
culpable, does not rise to the level of miscondiat
authorized a three-month suspensionin re Wil-
liams, 169 N.J. 264, 777A2d 323 (2001), or the
two-month suspensions imposéd In re Subryan,
supra,187N.J. at 156, 900A.2d 809,In re Seaman,
supra,133N.J.at 103, 627A.2d 106, orn re Colle-
ster, supraLl26N.J.at 476, 59A.2d 1275.

In the end, we conclude that a thirty-day suspensio
without pay from judicial duties is an appropribeel

of discipline in this matter. That conclusion isifaled

on our firm belief that a suspension from judicial
duties is appropriate to allow Judge Mathesius the
opportunity to reflect on his position of authorégd

the manner in which he exercises that position of
authority. That conclusion is also based on the fac
that earlier, lesser penalties have not deterred hi
from the improper exercise of his judicial authyrit
We so conclude mindful that “because each case is
unique and requires individualized assessment, rea-
sonable people may disagree about whether a greater
or lesser sanction is requiredt re Subryan, supra,
187N.J.at 155, 90A.2d 809.

*528 IV.

In judicial discipline matters, we are guided by th
overarching precept that “[tjhe Judicial Department
comes home in its effects to every man's firesite;
passes on his property, his reputation, his lifeah.”
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O'Donoghue v. United Statea89U.S 516, 532, 53
S.Ct.740, 743, 71.Ed. 1356, 1361 (1933) (quoting
Marshall, C.J.Debates of the Virginia State Conven-
tion of 1829-1830at 616). We understand that “the
highest exercise of judicial duty is to subordinate's
personal**615 pulls and one's private views to the
law of which we are all guardians-those impersonal
convictions that make a society a civilized commu-
nity, and not the victims of personal rul®unlap v.
Friedman's, Inc.213W.Va.394, 5825.E2d 841, 850

n. 4 (2003) (Davis, J., dissenting) (citations amd
ternal quotation marks omitted). That is the unique
lesson every judge must hold dear and one that, to
date, has not been fully embraced by Judge Mathesiu

For the foregoing reasons, we conclude that Judge
Mathesius, by clear and convincing evidence, vialat
Canons 1, 2A, 3A(3), 3A(6), and 3A(10) of ttede
of Judicial ConductaindR. 2:15-8(a)(6). Finally, be-
cause we believe that this quantum of discipline
highlights the importance of civility and, more im-
portantly, impartiality to both the judiciary asvéole
and to the public at large, we hold that Judge Math
sius be suspended for thirty days without pay frosn
judicial duties.
So ordered.

APPENDIX

Letter from Judge Mathesius to the Appellate Dorisi
Judge

September 26, 2005
PERSONAL AND CONFIDENTIAL
Hon. XXXXXXX XXXXXXX
) 9,.0.9.90.0.9.9.9.9.0.9.9.0.9.9.9.9.9.0.4
) 9,0.9.9.0.9.9.9.9.0.9.9.0.9.9.9.9.0.0.4
#529 XXXXXX XXX XX XXX X XXX XX
Dear XXXXXX:

In light of our common Mercer County heritage, in-
terestingly accentuated by the fact that you etktde
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participate as an appellate judge on a case whash w
tried while you were a fellow judge in the Counitg
taking the liberty of writing to you regarding your
decision inState v. FletcherAs you know, | was the
trial judge in that case.

Upon having read your full opinion for the fourth
time, may | suggest that it is paramount-at least f
your efforts in future decision-authoring-that one
grasps the crucial importance of having some deinti
of experience or, at least, a remote acquaintaiesh
with the subject matter of which one writes. Thisot

to say, of course, that such a postulate appliesény
sense of a written undertaking. Obviously, the seur
of much fiction cannot be dependant upon onlydife’
experiences.

However, | humbly propose that when one undertakes
to write an opinion about such a remarkably arcane
and confusing subject such as the Accomplice In-
struction, some minimal level of experience in the
criminal law in general and, more importantly, some
specific level of experience in particular in thelid
very of some of the more unintelligible charges the
trial court is asked to give, is not unimportanheT
absence of such experiences (and, putting spemulati
to the side) should invite a significantly greadegree

of deference be accorded to the trial court ang jur
which actually heard and considered the testimony.

| hasten to add that not only did the Fletcher jury
demonstrate an extraordinary comprehension of the
five-hour charge as it was delivered (with the sssi
tance of Power Point and having been given coies o
the court's charge for use in its deliberations)dd

so asking no questions regarding the exotica which
was the unreported subject matter of your cougis o
nion. That fact-that the jurors asked no questems
returned a verdict precisely in accord with thadas
testified to after considering *330 separate charges
and their lesser-included offenses-seems to ndlitat
against your inferred conclusions. It seems that th
jurors*616 were smarter than your court tends to
believe. And, in short (and to the extent it is onp
tant), justice was accomplished by them.

While | imagine it is vital at least from an academ
point of view that the trial courts are “informedyy
learned appellate disquisitions, | submit that e t
same time, the practical aspects of what transpires
the actual trial should not be sacrificed on tharabdf
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the theoretical, philosophical, or metaphysicaltHa
instant case, defendant Fletcher was, in everyentsp
involved in a shotgun robbery and the associated
beating of one of the three young victims. The tigse
of your criticisms as they relate to complaints tie
charge was “too abstract” are, frankly, overly peda
and absurd given the larger picture of criminal-jur
sprudence. In my view, the folly of the decisionds,
at long last, to breed a sense of Dickensian disis
of the law not only to its practitioners, but tethen-
eral public at large.

As an aside, finally, trial courts are routinelyisgd
that they should place their finding of facts and a
tendant reasoning on the record as such will, fin, tu
be granted substantial deference by the reviewing
courts. | have found that such a representatiomoie
honored in the breach. In Fletcher, having had the
benefit of listening to the withesses on direct and
cross-examination, | was able to readily conclund t
despite the loose exchange regarding what were and
were not “off the record” comments between the de-
fendant and a police officer-associate of deferigant
brother, the defendant fully understood the Miranda
warnings and was cognizant of, capable of, and did
readily waive those rights, understanding as he did
that what he said may be used against him in & obur
law. To find otherwise is to indulge in fictive and
romantic imagination.

*531 | appreciate whatever consideration you may
give to the above.

Sincerely,
IS/
BILL MATHESIUS
ORDER

This matter having come before the Court on a Pre-
sentment of the Advisory Committee on Judicial
Conduct, and respondent having been Ordered to
Show Cause why he should not be publicly discigpline
through the imposition of an appropriate sanctloat t
does not include removal from judicial office, and
good cause appearing;

It is ORDERED that SUPERIOR COURT JUDGE
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WILBUR H. MATHESISUS is hereby suspended
from the performance of his judicial duties, withou
pay, for a period of thirty days, effective Decembie
2006, through January 2, 2007.

For suspensiodustices LONG, LaVECCHIA,
ZAZZALl, ALBIN, WALLACE and RIVE-
RA-SOTO-6.

Opposed-None.

N.J.,2006.

In re Mathesius

188 N.J. 496, 910 A.2d 594
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