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State employee in the classified service appeated f
determination by the Department of Civil Service
reducing length of seniority by period of four miosit
which, pursuant to leave granted without pay fat th
purpose, he had spent in initial active trainingha
military reserve. The Superior Court, Appellate iBiv
sion, Pressler, J.A.D., held that there was norenro
denial of hearing request since there was no genuin
issue as to any material fact involved; but tha th
approved leave should not have affected seniority
calculations.

Reversed.
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Before Judges FRITZ, ARD and PRESSLER.

The opinion of the court was delivered by
PRESSLER, J.A.D.

Petitioner Michael Fidek, a state employee in the
classified service, appeals from a determinaticeen
without hearing, by the Department of Civil Service
(Department), reducing the length of his senidripya
period of four months which, pursuant to leave
granted without pay for that purpose, he had spent
initial active training in the military reserves.

Appellant has been a permanently appointed right of
way negotiator employed by the Department of
Transportation (DOT) since September 9, 1966. The
initial active training leave here in question was
granted shortly thereafte.340 The effect of that
leave was brought into question in January 1975whe
DOT eliminated one of the negotiator positionsti i
Monmouth County office where petitioner was as-
signed, requiring a lateral transfer of one negotito

its Mercer County office. An undesired lateral sfan

is made on the basis of seniority, and it is undisg
that appellant would have been subject to suclstean
on the basis of having the least seniority in the
Monmouth County **976 position only if the
four-month leave were deducted from his total langt
of service as a permanent employee.

We note at the outset that pending this appeat peti
tioner was reassigned to the Monmouth County office
by virtue of his having been placed on a special
reappointment list upon his ordered transfer todder
County and the ensuing occurrence of a vacancy in a
negotiator's position in Monmouth County. We de-
cline, however, to consider the appeal moot because
the determination here appealed from constitutes a
permanent reduction of petitioner's seniority fir a
other employment rights which are or may be affécte
thereby. He is, therefore, clearly entitled to aridit
cation of his seniority status and to the redrassei
spect thereof which we deem warranted here.
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The basis of petitioner's appeal is two-fold. Hzirak
first that as a matter of statutory and regulatidgar-
pretation, the four-month leave cannot properly be
regarded as a break in continuous service whicHdvou
affect seniority. He further argues that the Daparit
erred in not granting his request for a hearing.

[1] We are satisfied that there was no error in the
denial of the hearing request since there is pigtaot
genuine issue as to any material fact here involired
that posture, determination on the submitted record
was not improper.Cunningham v. Civil Service Dept.,
69 N.J. 13, 25, 350 A.2d 58 (1975); Lavitz v. Civil
Serv. Comm'n, 94 N.J.Super. 260, 266, 227 A.2d 722
(App.Div.1967). We do, however, agree with peti-
tioner that the four-month leave was improperly de-
ducted from the calculation of his seniority.

*341 The decision of the Department, as expressed in
the letter opinion of its Chief Examiner and Seamngt

was apparently based on two separate considerations
The first of these is the somewhat mystifying obser
vation that ‘Mr. Fidek's seniority was computed
properly in accordance with N.J.A.C.
4:1-17.3(b).’N.J.A.C. 4:1-17.3(b) is then properly
quoted. It reads in full as follows:

A permanent employee who enlists in a reserve
component of the Armed Force of the United States o
is otherwise required to perform an initial period
active duty for training pursuant to the ReservecEs
Act of 1955 (Reserve Enlistment Program) shall be
granted a leave of absence for such period ofitrigin
Such leave is not considered military leave.

While we are confident that petitioner's leave was
granted pursuant to this regulation (or its predscs),

we have difficulty in perceiving how this regulatio
can be regarded as resolving the matter, or even ad
dressing it directly, in view of the fact that et the
statutes nor the regulations governing the statécee
distinguish between a military and a nonmilitargJe

in respect of the effect of an unpaid leave onwéxi
calculation.

The Chief Examiner noted further that federal law
prohibits any employer from taking any action preju
dicing any employment right of an employee who
requires leave in order to perform initial actieserve

training.38 U.S.C.A. s 2024(d). He concluded, how-
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ever, that although this law directly covers theasi

tion here, its protection could not be availed pthis
petitioner since it did not become effective uhfi74.

We need not, however, reach the question of whether
that federal legislation is susceptible to retrivact
application since we are satisfied that the praiact
petitioner here seeks was independently afforded by
the applicable complex of state legislation and ad-
ministrative regulation prior to the effective dafe38
U.S.C.A. s 2024.

*342 [2] To begin with, we must reject the contention
advanced on this appeal by the Department that
N.J.S.A. 11:21-9 is dispositive of this controversy
That section, while it does mandate exclusion from
seniority*977 calculations of any leave without pay
except a leave granted for job education or trgjnis
however, applicable only to employees in county,
municipal or other local service. There is no cdagna
provision applicable to employees in the stateiserv
Since, moreover, the basic scheme of both the Civil
Service Act and the administrative regulations prom
ulgated thereunder is to distinguish between aod pr
vide distinctly for state service employees as sgpo

to civil service employees in local service, we see
justification for extending the applicability of dah
section to state employees. Nor are we persuaded,
although we need not reach the issue, that even in
respect of the local service, an interpretation of
N.J.S.A. 11:21-9 which would exclude calculation of
the leave here in question would not contravene the
express dictates of N.J.S.A. 38:23-1. That prowisio
requires, in effect, that no governmental empldyee
prejudiced in his employment status by time spent i
required reserve field training. Nothing therein,
moreover, expressly limits its applicability to the
annual two-week active duty requirement which the
Department routinely concedes must be included in
the seniority calculation. Cf. Parks v. Union Cigrle
Comm'n, 7 N.J.Super. 5 71 Az2d 651
(App.Div.1950).

[3] We conclude that since there is no statutoxy pr
vision in the Civil Service Act directly applicabte
the calculation of seniority, the question heresedi
must be determined by resort to applicable regudati
Seniority, obviously, refers to the length of centi
nuous, unbroken service. While the regulationsa@to n
define seniority, they do provide that continuoas-s
vice means ‘employment without interruption except
for absence on an approved leave,” and that break i
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service means ‘any interruption in continuous SErvi
other than absence on an approved leave.'Since the
leave here was both required to be approved asg
actually approved, it could not, as a simple tagel

ical matter, have affected the seniority calculat@nd
should not, as a matter of expressed public policy,
have affected it.

[4] We note, finally, that the Department seeksely

on its Personnel Manual in support of its actiomtfe
extent, however, that the manual contradicts lagisl
tive provision and promulgated regulation, as here
construed, it must be disregarded. Cf. Kingsley v.
Hawthorne Fabrics, Inc., 41 N.J. 521, 528, 197 A.2d
673 (1964).

The determination of the Department of Civil Seevic
is reversed.

N.J.Super.A.D. 1977.
Matter of Fidek
146 N.J.Super. 338, 369 A.2d 974
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