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Appeal was taken from order of the Department of
Civil Service upholding validity of Department's ac-
tion in establishing demotional and/or special reem-
ployment rights of certain police officers with respect
to position of police sergeant from which the officers
had been demoted for reasons of economy. The Su-
perior Court, Appellate Division, Botter, J.A.D., held
that the establishment of a ‘re-employment list’ to
position of police sergeant with priority given to vet-
erans was not authorized by Civil Service Law estab-
lishing veterans preference and that, following demo-
tion from position of police sergeant for economy
reasons, promotion of any of the demoted officers
could not be influenced by veteran status.

Action of Civil Service Department reversed and
matter remanded.
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Before Judges HALPERN, BOTTER and KO-
LOVSKY.

The opinion of the court was delivered by
BOTTER, J.A.D.
This is an appeal from an order of the Department of
Civil Service (Department). The order upheld*129
the validity of the Department's action in establishing
‘demotional and/or special reemployment’ rights of
certain police officers with respect to the position of
police sergeant in the City of Newark from which
these officers were demoted for reasons of economy.
Appellant challenges the use of an employee's status
as a verteran or nonveteran in determining such
rights.

Appellant was appointed to the position of patrolman
(also referred to herein as the position of police of-
ficer) in 1964. In 1974 he and others competed in a
promotional examination for the position of police
sergeant. Some promotions were made as a result of
this examination, and, on January 6, 1975, appellant
and ten others were also promoted to the rank and po-
sition of police sergeant. This promotion was short-
lived, however. Soon thereafter the Director of the
Newark Police Department ordered the ‘layoffs' for
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reasons of economy of a number of police sergeants.
Twelve such ‘layoffs' were upheld by the Department
of Civil Service, effective May 2, 1975. The depart-
ment recognized the rights of these sergeants to the
position of police officer over 12 ‘least senior Police
Officers' and also placed their names on a ‘special
reemployment list for Police Sergeant, Competitive
Division, City of Newark.’

The ‘reemployment list’ established preference for
the return of demoted sergeants to the position of po-
lice sergeant, first to the one sergeant with seniority
in that position. This action is not challenged. With
respect to the remaining 11 sergeants with equal seni-
ority as sergeants, preference was given to the two
sergeants who were disabled veterans and then to
three sergeants who were veterans, followed by the
remaining six who were nonveterans. Appellant, one
of the six nonveterans, challenges the granting of
preference rights based upon veterans status.

The Civil Service Law established preference for vet-
erans over nonveterans for **28 Initial appointment
to public service. N.J.S.A. 11:27-3 (preference for
veterans disabled in the line of duty ‘for entrance into
the public service’*130 ); N.J.S.A. 11:27-4
(preference for veterans in the choice of three certi-
fied eligibles); N.J.S.A. 11:27-5 (veterans who pass
the competitive examination ‘for entrance into the
public service’ shall be placed on the employment list
immediately following disabled veterans); N.J.S.A.
11:27-6 (‘Nothing contained in sections 11:27-2 to
11:27-5 of this Title shall apply to promotions');
[FN1] Swede v. Clifton, 39 N.J.Super. 366, 374-376,
121 A.2d 43 (App.Div.1956), holding that the prefer-
ence for veterans in the choice from among three eli-
gibles provided by N.J.S.A. 11:27-4 applies to initial
appointments into Civil Service, entrance-grade ap-
pointments, not to promotions within a department
(there the promotion was to sergeant in the police de-
partment). Consistent therewith, N.J.S.A. 11:27-8
provides that preference shall be given to veterans
when a ‘reduction’ is made ‘of the employees in any
department of this State or any county, municipality
or school district operating under (N.J.S.A. 11:19-1
Et seq.).’

FN1. This section contains a proviso which

recognizes a special right of veterans follow-
ing an examination for promotion, namely,
if a veteran receives the ‘highest certifica-
tion from among those qualified,’ before a
nonveteran is promoted to the position the
appointing authority must show cause before
the Civil Service Commission why such vet-
eran should not receive the promotion. See
also, N.J.S.A. 11:27-11 and N.J.S.A.
11:27-11.1 for preferences given to certain
decorated veterans for promotion as well as
initial appointment. See also, N.J.S.A.
11:27-12.

[1] However, nothing in these statutes expresses an
intention to give preference to verterans on
‘re-promotion’ to a higher position from which they
were demoted for economy reasons. Thus, the estab-
lishment of a ‘reemployment list’ to the position of
Police Sergeant with priority given to veterans is not
authorized by statute.

[2] Nor can the use of the term ‘reemployment’
change the promotional nature of the action involved.
Appellant and the other sergeants were not removed
from service within the meaning of N.J.S.A. 11:27-8.
They were demoted from *131 the position of police
sergeant. They did not lose employment with the City
of Newark since they were given preference in the re-
duction in force over Police Officers with less senior-
ity. And, in accordance with N.J.S.A. 11:27-8, veter-
ans would have been given preference over nonveter-
ans with equal seniority in case some of them were to
be laid off as part of a reduction in force of the police
department. But, in the event that vacancies occur in
the position of police sergeant following the demo-
tion of these 11 sergeants, promotion again of any of
these 11 officers cannot be influenced by the veteran
status of some. Any rule or interpretation of a rule
(see N.J.A.C. 4:1-16.3(c) dealing with layoffs and de-
motions) of the Civil Service Commission to the con-
trary violates the intent of the Civil Service Law and
is beyond the authority of the Commission.

Appellant also urges that any attempt to give prefer-
ence for promotion or ‘repromotion’ would violate
N.J.Const. (1947), Art. VII, s I, par. 2. He contends
that the Constitution distinguishes between appoint-
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ments and promotions in authorizing preference for
veterans. The Constitution requires that
‘appointments and promotions' in the Civil Service
shall be made according to merit and fitness, to be
determined by competitive examination as far as
practicable, ‘except that preference In appointments'
(emphasis supplied) may be based upon military ser-
vice in time of war. Respondent argues that the Con-
stitution simply intended to verify the right of the Le-
gislature to accord preference to veterans and did not
intend to distinguish between initial appointments
and promotions.

Since we hold that the Legislature did not intend to
give preference to veterans in cases of ‘re-promotion’
in the circumstances**29 before us, we need not con-
sider the constitutional issue that is raised on this ap-
peal.

The action of the Civil Service Department is re-
versed and the matter is remanded to the agency for
such action as may be appropriate consistent with this
opinion.

N.J.Super.A.D. 1977.
Scarillo v. Department of Civil Service
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