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Appeals were taken by corporation from two admin-
istrative orders issued by Department of Environ-
mental Protection as a result of corporation's alleged
violation of the Air Pollution Control Code. The Su-
perior Court, Appellate Division, held that 15-day
time limitation within which corporation had to ap-
peal from Department's order was mandatory and not
permissive, and that order of the Department against
corporation in relation to its solid particulate emis-
sions was invalid where reading of Administrative
Code section which corporation had allegedly viol-
ated clearly showed that compliance therewith was
entirely dependent upon the Department's publishing
of emission-testing procedures required by another
code section, and where such emission-testing pro-
cedures had not been published by the Department.

Decision in the ‘permit and certificate case’ affirmed,
appeal in the ‘solid particulate emissions case’ dis-
missed as moot.
West Headnotes
[1] Environmental Law 149E 17

149E Environmental Law
149EI In General

149Ek14 Administrative Agencies and Pro-
ceedings in General

149Ek17 k. Hearing, Evidence, Determina-
tion, and Relief. Most Cited Cases

(Formerly 199k25.5(9), 199k25.5 Health and En-
vironment)
Under statute providing that any person aggrieved by

an order of the Department of Environmental Protec-
tion “ * * * may, upon application made within 15
days after notice thereof, be entitled to a hearing * *
*,” the 15-day time limitation is mandatory and not
permissive, despite contention that use of the word
“may” showed that permissiveness is intended, since
punctuation of the statute clearly indicates that the
word “may” does not refer to the 15-day time limita-
tion provision, but to fact that a person aggrieved by
the order “may” request a hearing. N.J.S.A.
26:2C-14.1.

[2] Environmental Law 149E 17
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(Formerly 199k25.5(9), 199k25.5 Health and En-
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aggrieved by order of the Department of Environ-
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Doctrine of estoppel could not be invoked to enlarge
the 15-day mandatory time limitation within which
appeal had to be taken by any person aggrieved by
order of the Department of Environmental Protection,
since the Department itself lacked jurisdiction to en-
large the mandatory time limitation. N.J.S.A.
26:2C-14.1.

[4] Environmental Law 149E 663

149E Environmental Law
149EXIII Judicial Review or Intervention

149Ek663 k. Mootness. Most Cited Cases
(Formerly 199k25.15(6.1), 199k25.15(6),

199k25.15(1), 199k28 Health and Environment)
Since Administrative Code section which Department
of Environmental Protection charged that corporation
had violated, relating to solid particulate emissions,
clearly showed that compliance with the section was
entirely dependent upon publication by the Depart-
ment of emission-testing procedures as required by
another code section, Department's order against cor-
poration was invalid, and appeal by corporation from
Department's denial of request for hearing on grounds
that it was not timely filed was rendered moot, where
Department had failed to publish its emission-testing
procedures.

**354 *196 Wilentz, Goldman & Spitzer, Perth Am-
boy, for appellant (Francis X. Journick, Perth Am-
boy, of counsel).
William F. Hyland, Atty. Gen., for respondent
(Stephen Skillman, Asst. Atty. Gen., of counsel, Mi-
chael J. Gross and Arnold Lakind, Deputy Attys.
Gen., on the brief).

Before Judges COLLESTER, LORA and HAND-
LER.
PER CURIAM.
This is a consolidation of two appeals taken by Mid-
land Glass Company, Inc. (Midland) from adminis-
trative orders issued by the Department of Environ-
mental **355 Protection, Division of Environmental
Quality (Department) as a result of Midland's alleged
violation of the Air Pollution Control Code. Both
cases involve the question of whether the time period
within which one aggrieved by an order of the De-
partment must request a hearing is mandatory and, if

so, whether it can be extended by the administrative
agency. However, since the cases are factually distin-
guishable they will be dealt with separately.

I

In one case (A-3082-73) the Department on Septem-
ber 28, 1973 issued an order directing that Midland
cease violation of N.J.A.C. 7:27-8(a) and (b) on or
before October 16, 1973. More particularly, the De-
partment charged that Midland had installed certain
boosting equipment on the furnaces of its glass man-
ufacturing plant without first having obtained a per-
mit to install the same or a certificate *197 to operate
the equipment, as required by the Code. The order
specifically notified Midland that it had 15 days with-
in which to request an administrative hearing, pursu-
ant to N.J.S.A. 26:2C-141. Midland did not request a
departmental hearing until actober 23, 1973. There-
after on May 23, 1974 the Department denied the re-
quest for a hearing because it was not made within
the 15 days required by N.J.S.A. 26:2C-14.1. Mid-
land appealed.

N.J.S.A. 26:2C-14 provides that if upon investigation
and inspection the Department discovers a person is
violating any code, rule or regulation promulgated by
the Department it may issue an order requiring that
such violation must cease. N.J.S.A. 26:2C-14.1,
provides in pertinent part, that:
Any person aggrieved by an order of the department
under this act may, upon application made within 15
days after notice thereof, be entitled to a hearing be-
fore the department which shall within 30 days there-
after hold a hearing of which at least 15 days written
notice shall be given to such persons.

Midland contends that the 15-day period in which a
hearing may be requested under the statute is per-
missive and not mandatory. The Department asserts
that the statutory period is mandatory and therefore
the Department does not have jurisdiction to extend
the 15-day time limitation established by the Legis-
lature.

[1] Appellant argues that the 15-day time limitation
of N.J.S.A. 26:2C-14.1. is permissive because of use
of the word ‘may.’ We do not agree. The punctuation
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of the statute clearly indicates that the word ‘may’
does not refer to the 15-day time limitation provision
but to the fact that a person aggrieved by the order
may request a hearing. Moreover, the word ‘may’
used in other statutes granting the right to an adminis-
trative hearing has not been construed to affect the
time limitations imposed by the statutes. See Hess Oil
& Chem. Corp. v. Doremus Sport Club, 80
N.J.Super. 393, 193 A.2d 868 (App.Div.1963); certif.
den. *19841 N.J. 308, 196 A.2d 530 (1964); Scrudato
v. Mascot S. & L. Assn., 50 N.J.Super. 264, 141 A.2d
797 (App.Div.1958).

The rule applicable to the instant case was set forth in
Scrudato where we said:
Where a statute sets up precise time limits within
which an aggrieved party may seek recourse to ad-
ministrative adjudication, those limits have been held
mandatory and not subject to relaxation. The agency
is without power to waive them and proceed to hear-
ing and determination notwithstanding non-
compliance. (at 269, 141 A.2d at 799)
(A)n administrative agency's power to hear any mat-
ter must drive from the Legislature, and where it has
fixed a definite time within which parties must seek
administrative relief, neither the administrator**356
nor this court is in a position to enlarge that time. (at
270, 141 A.2d at 800)

See also, Hess Oil & Chem. Corp. v. Doremus Sport
Club, supra, 80 N.J.Super. at 396, 193 A.2d 868, and
Park Ridge v. Salimone, 21 N.J. 28, 47, 120 A.2d 721
(1956).

[2] Midland also argues that, assuming the time limit-
ation in the statute is mandatory, its failure to comply
with the provision should be excused because the
contest of the order will involve issues of whether the
regulation is reasonable under the due process clause
and whether it was promulgated within the authority
given to the Department. We conclude that the argu-
ment is untenable. As noted above in Salimone, Hess
and Scrudato, the enlargement of the statutory time
limit lies solely within the power of the Legislature
and the Department lacked jurisdiction to consider
Midland's untimely request for a hearing.

[3] Finally, appellant contends the Department should

be estopped because of its long delay before notify-
ing Midland that the request for a hearing was
denied. The contention is devoid of merit. The doc-
trine of estoppel cannot be invoked to enlarge the
15-day mandatory time limitation where the adminis-
trative agency lacked jurisdiction to do so.

*199 II

In the other case (A-2378-73) the Department on Au-
gust 14, 1973 issued an order alleging it had determ-
ined that Midland had violated N.J.A.C. 7:27-6.2(a)
by permitting the emission of particles into the out-
door air from stacks of its manufacturing plant in ex-
cess of the maximum allowable emission rate pre-
scribed by the Code. The order directed that Midland
cease the violation by November 14, 1973 and noti-
fied the company that it had 15 days within which to
request a hearing. Midland did not request a hearing
until September 13, 1973 and thereafter on March 27,
1974 the Department denied the request because it
was untimely. Midland filed a notice of appeal with
this court.

While the appeal was pending the Department filed a
complaint in the Chancery Division, pursuant to
N.J.S.A. 26:2C-19, to compel Midland to comply
with the emission standards and to pay a statutory
penalty for violation of its order. The court granted
Midland's motion for summary judgment dismissing
the complaint on the ground that the Department had
failed to promulgate and publish the procedures to be
used for the purpose of measuring emissions, in ac-
cordance with the requirements of N.J.A.C. 7:27-6.3.
The court concluded that the Department's failure to
publish such procedures precluded Midland from de-
termining whether it complied or violated the stand-
ards on air pollution and therefore the Department's
determination that Midland violated N.J.A.C.
7:27-6.2(a) was unconstitutional. The Department
filed a notice of appeal with this court which was
subsequently dismissed by stipulation of the parties.

Appellant contends that since the Chancery Division
held that the order of August 14, 1973 was invalid
and unenforceable its appeal in this case is no longer
necessary. The Department argues that the appeal is
still viable.
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*200 [4] A reading of N.J.A.C. 7:27-6.2(a) which the
Department charged that Midland violated clearly
shows that compliance therewith is entirely depend-
ent upon publication by the Department of the testing
procedures required by N.J.A.C. 7:27-6.3. The De-
partment having failed to comply therewith its order
of August 14, 1973 was invalid. Accordingly, the ap-
peal in this case has been rendered moot.

The decision of the Department in the ‘permit and
certificate case’ (A-3082-73) is affirmed. The appeal
in the ‘solid particulate emissions case’ (A-2378-73)
is dismissed as moot.

N.J.Super.A.D. 1975.
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