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Board of Chosen Freeholders of Mercer County V.
SzafermanN.J.,1989.

Supreme Court of New Jersey.

The BOARD OF CHOSEN FREEHOL DERS OF
MERCER COUNTY, Plaintiff-Respondent,
andCitizens Auto Revolt, Plaintiff-Interven-

or-Respondent,
V.

Barry SZAFERMAN, County Counsel of Mercer
County and Director of the Department of Law of
Mercer County, Defendant-Respondent,
andAmerican Insurance Association; National Asso-
ciation of Independent Insurers; Independent Insur-
ance Agents of New Jersey, Inc., and Charles S.
Stults, 111, Defendants-Intervenors-Appel lants.
Submitted Sept. 19, 1989.

Decided Sept. 22, 1989.

SYNOPSIS

County board of freeholders brought declaratory
judgment action seeking determination of validity of
nonbinding referendum asking voters whether it
should adopt resolution “advising the legidlature” to
take certain action on automobile insurance laws. Cit-
izens group obtained leave to intervene as represent-
ative of motorists seeking to place referendum ques-
tion on general election ballot in al counties. The Su-
perior Court, Law Division, Mercer County, entered
summary judgment in county board's favor. Insurance
associations obtained leave to intervene in order to
appeal. The Superior Court, Appellate Division, af-
firmed, and insurance associations again appealed.
The Supreme Court held that nonbinding referendum
guestion in which county board asked voters whether
it should resolve to advise legislature to take certain
actions regarding insurance issues was not matter
“pertaining to the government or interna affairs’ of
county and thus could not be included on general
election ballot.

Reversed.
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10411 Government
10411(C) County Board
104k55 k. Ordinances and By-Laws. Most
Cited Cases

Municipal Cor porations 268 €~2108.6

268 Municipal Corporations

268V Proceedings of Council or Other Governing
Body

2681V(B) Ordinances and By-Laws in General
268k108.5 Referendum
268k108.6 k. In General; Nature and

Source of Power. Most Cited Cases
Statutory requirement that nonbinding referendum
submitted to voters pertain to “government or internal
affairs’ of municipality or county submitting referen-
dum is not satisfied by furnishing of unsolicited, non-
binding advice to another governmental body about
matter withinitsjurisdiction. N.JSA. 19:37-1.

[4] Counties 104 €255

104 Counties
10411 Government
10411(C) County Board

104k55 k. Ordinances and By-Laws. Most
Cited Cases
Referendum question in which county board of free-
holders solicited voter advice on whether it should re-
solve to advise legislature to take certain actions re-
garding automobile insurance was not matter
“pertaining to the government or interna affairs’ of
county and thus could not be included on general
election ballot, notwithstanding county's expenditure
of funds for insurance coverage, since subject was
one that was statutorily committed to state govern-
ment, and was not within jurisdiction of counties;
county's budgetary interest in controlling its insur-
ance costs was insufficient to sustain validity of ref-
erendum question. N.J.S.A. 19:37-1.

[5] Counties 104 €255

104 Counties
10411 Government
10411(C) County Board
104k55 k. Ordinances and By-Laws. Most
Cited Cases
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Referendum question proposed by county board of
freeholders asking voters whether it should resolve to
advise legislature regarding certain insurance issues,
concerning matters which were not within its juris-
diction, did not become permissible by reason of
county's adoption of county executive plan form of
government. N.J.SA. 19:37-1, 40:41A-31.

**1133 *96 Michael J. Herbert submitted a brief on
behalf of defendants-intervenors-appellants (Hannoch
Weisman, attorneys, Michael J. Herbert, and Elmer
M. Matthews, of counsel; Michael J. Herbert, Elmer
M. Matthews, Newark, and Susan Stryker, Trenton,
on the brief).

Robert S. Kline, Asst. County Counsel, Trenton, sub-
mitted a letter on behalf of defendant-respondent
Barry Szaferman, etc., relying on the brief submitted
on behalf of appellants (Barry D. Szaferman, Mercer
County Counsel, Lawrenceville, attorney).

Richard M. Altman submitted a brief on behalf of
plaintiff-intervenor-respondent Citizens Auto Revolt
(Pellettieri, Rabstein and Altman, attorneys, Richard
M. Altman, of counsel; Richard M. Altman and Anne
P. McHugh, Princeton, on the brief).

James R. Coley, Jr., Princeton, submitted a letter in
lieu of brief on behalf of plaintiff-respondent The Bd.
of Chosen Freeholders of Mercer County.

Michael J. Ferrara, Hackensack, submitted a letter in
lieu of brief on behalf of intervenor Bd. of Chosen
Freehol ders of Bergen County.

Linda G. Rosenzweig, County Counsel, Trenton, sub-
mitted a brief on behalf of the intervenor Bd. of
Chosen Freeholders of Camden County.

H. Curtis Meanor, Acting County Counsel, Newark,
submitted an affidavit on behalf of intervenor Bd. of
Chosen Freeholders of Essex County.

Bruce C. Hasbrouck, First Asst. County Counsel,
Woodbury, submitted aletter brief on behalf of inter-
venor Bd. of Chosen Freeholders of Gloucester
County.

Charles M. Schimenti, Jersey City, submitted a letter
brief on behalf of intervenor Bd. of Chosen Freehold-
ers of Hudson County.

*97 John J. Hoagland, County Counsel, New Brun-
swick, submitted a letter brief on behalf of intervenor
Bd. of Chosen Freeholders of Middlesex County.
Michael H. Glovin, Asst. County Counsel, New Mil-
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ford, submitted a letter brief on behalf of intervenor
Bd. of Chosen Freeholders of Passaic County
(Raymond P. Vivino, County Counsel, Wayne, attor-
ney).

Daniel A. Zehner, Woodstown, submitted |etter briefs
on behalf of the intervenor Bd. of Chosen Freehold-
ers of Salem County.

Jeremiah D. O'Dwyer, County Counsel, submitted a
letter brief on behalf of the intervenor Bd. of Chosen
Freeholders of Union County.Michael J. Herbert
submitted a brief on behalf of appellants (Hannoch
Weisman, attorneys; Michael J. Herbert, and Elmer
M. Matthews, of counsel; Michael J. Herbert, Elmer
M. Matthews, and Susan Stryker, on the brief).Robert
S Kline, Assistant County Counsel, submitted a letter
on behalf of respondent Barry Szaferman, etc., rely-
ing on the brief submitted on behalf of appellants
(Barry D. Szaferman, Mercer County Counsdl, attor-
ney).Richard M. Altman submitted a brief on behalf
of respondent Citizens Auto Revolt (Pellettieri, Rab-
stein and Altman, attorneys; Richard M. Altman, of
counsel; Richard M. Altman and Anne P. McHugh,
on the brief).James R. Coley, Jr., submitted aletter in
lieu of brief on behalf of respondent The Board of
Chosen Freeholders of Mercer County.Michael J.
Ferrara submitted aletter in lieu of brief on behalf of
intervenor Board of Chosen Freeholders of Bergen
County.Linda G. Rosenzweig, County Counsel, sub-
mitted a brief on behaf of the intervenor Board of
Chosen Freeholders of Camden County.H. Curtis
Meanor, Acting County Counsel, submitted an affi-
davit on behaf of intervenor Board of Chosen Free-
holders of Essex County.Bruce C. Hasbrouck, First
Assistant County Counsel, submitted a letter brief on
behalf of intervenor Board of Chosen Freeholders of
Gloucester County.Charles M. Schimenti submitted a
letter brief on behalf of intervenor Board of Chosen
Freeholders of Hudson County.John J. Hoagland,
County Counsel, submitted a letter brief on behalf of
intervenor Board of Chosen Freeholders of Middle-
sex County.Michael H. Glovin, Assistant County
Counsel, submitted a letter brief on behalf of inter-
venor Board of Chosen Freeholders of Passaic
County (Raymond P. Vivino, County Counsel, attor-
ney).Daniel A. Zehner, submitted letter briefs on be-
half of the intervenor Board of Chosen Freehol ders of
Salem County.Jeremiah D. O'Dwyer, County Coun-
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sel, submitted a letter brief on behalf of the interven-
or Board of Chosen Freeholders of Union County.
PER CURIAM.

The issue on this appeal is whether a non-binding
county referendum question concerning automobile-in-
surance regulation, proposed for inclusion on the
forthcoming general-election ballot by plaintiff, the
Board of Chosen Freeholders of Mercer County (and
by the Boards of Freeholders of every other county),
is authorized by N.J.SA. 19:37-1 to be included on
the ballot for submission to the voters. We hold that
the proposed referendum question is not one pertain-
ing to the “government or internal affairs’ of a
county and therefore must be excluded from the bal-
lot.

This action for declaratory relief was ingtituted by the
Board of Chosen Freeholders of Mercer County
(plaintiff or Freeholders) to determine the validity of
the following proposed referendum question (the
CAR referendum):

Shall the Mercer County Board of Chosen Freehold-
ers adopt a resolution advising the legislature to roll
back auto insurance rates by 20%, except to the ex-
tent that the resulting rate would be inadequate for an
optimally efficient company; to abolish the JUA and
the RMEC surcharge and replace them with a system
enabling any driver meeting objective good driver
criteria to buy insurance from the company of his
choice, to establish an assigned risk plan solely
**1134 for drivers who do not meet such criteria, and
to require insurers to base *98 their rates solely on
objective, risk-related criteria; to require the insur-
ance industry to pay off the JUA deficit to the max-
imum extent permitted by the United States and New
Jersey Constitutions; to repeal New Jersey's anti-trust
exemption for the insurance industry, its anti-rebate
law and its anti-group laws; and to establish a compu-
terized auto insurance price-information system and a
voluntary, non-profit consumer-operated corporation
funded solely by its members to intervene before the
insurance department.

Defendant Mercer County Counsel, acting pursuant
to the County's Administrative Code, refused to ap-
prove a resolution of the Freeholders directing the
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referendum question to be placed on the ballot, con-
cluding that the proposed question was not authorized
by N.J.SA. 19:37-1. Haintiff-intervenor, Citizens
Auto Revolt (CAR), obtained leave to intervene as a
representative of New Jersey motorists seeking to
place the CAR referendum question on the genera
election ballot in al twenty-one counties.

The Law Division granted the Freeholders motion
for summary judgment, emphasizing that the object
of the referendum question was to determine voter
sentiment on whether the Freeholders should adopt a
resolution “advising the legislature” to take the action
specified in the question. Observing that the Free-
holders obviously possessed the authority to “advise”
the legidature on the subject matter of the referen-
dum, the court concluded that “if the legidature ad-
heres [to] or follows the advice of the Freeholders * *
* there will be significant impact on the County Gov-
ernment and its internal affairs.” Accordingly, the
Law Division sustained the validity of the CAR refer-
endum.

After the County Counsel determined that he would
not appea the Law Division's decision, defendants-
intervenors, American Insurance Association (AlA),
National Association of Independent Insurers (NAII),
Independent Insurance Agents of New Jersey, Inc.
(1A), and Charles Stults, Il
(defendants-intervenors), obtained leave to intervene
in order to appea the Law Division's ruling. The
grant of intervention was based substantially on the
public interest in the issue being litigated.

*99 The Appellate Division expedited consideration
of the appeal, and, after argument, affirmed the judg-
ment of the Law Division by a divided court. The
majority observed that “insurance costs constitute a
pervasive item in county and local budgets,” and con-
cluded that there was a “rational and sufficient nexus
between the question proposed by the referendum
and the function and role of county government.” The
dissenting member concluded that the referendum
question was unauthorized because the regulation of
insurance is outside the sphere of county government.

Defendants-intervenors appealed to this Court as of
right. R. 2:2-1(a)(2). Pending final disposition of the
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appeal, we issued an interim order staying the print-
ing of ballots containing the CAR referendum ques-
tion or one substantially similar thereto in all
counties, on naotice to the Attorney General and to the
county clerks and boards of chosen freeholders of
each county, granting all parties served with notice
the opportunity to file briefs in this appeal. Cf. R
4:28-4(a) and (d) (requiring notice to and authorizing
intervention by governmental subdivision not party to
action questioning validity of ordinance, regulation,
or franchise thereof). In response to the Court's order,
briefs or affidavits supporting the inclusion of the
CAR referendum question on the general-election
ballot have been submitted on behalf of the following
counties: Bergen, Camden, Essex, Gloucester, Hud-
son, Middlesex, Passaic, Salem, and Union. In view
of the time constraints involved in the printing of
genera-election ballots, we decide the case without
oral argument. R. 2:11-1(b). We have, of course, re-
viewed the entire record, including the transcript of
the oral argument in the Law Division, the briefs sub-
mitted in the Law Division and the Appellate Divi-
sion, and the briefs submitted to this Court.

**113511.

N.J.SA. 19:37-1 provides:

When the governing body of any municipality or of
any county desires to ascertain the sentiment of the
legal voters of the municipality or county upon *100
any question or policy pertaining to the government
or internal affairs thereof, and there is no other stat-
ute by which the sentiment can be ascertained by the
submission of such question to a vote of the electors
in the municipality or county at any election to be
held therein, the governing body may adopt at any
regular meeting an ordinance or a resolution request-
ing the clerk of the county to print upon the official
ballots to be used at the next ensuing general election
a certain proposition to be formulated and expressed
in the ordinance or resolution in concise form. Such
request shall be filed with the clerk of the county not
later than 74 days previous to the election. (Emphasis
added.)

The parties acknowledge that the validity of the refer-
endum question depends on whether it is one
“pertaining to the government or interna affairs’ of
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the county. Our analysis of this critical statutory
phrase is illuminated by cases that have considered
its application in different but related contexts.

1][2] In Botkin v. Mayor _and Borough Council of
Westwood. 52 N.J.Super. 416. 145 A.2d 618

(App.Div.), appea dismissed, 28 N.J. 218, 146 A.2d
121 (1958), the Borough of Westwood sought to in-
clude on the general-election ballot the following
non-binding question: “Should any action be con-
sidered to effect a deconsolidation of the Consolid-
ated School District of Westwood and Washington
Township?’ 52 N.J.Super. at 422, 145 A.2d 618. The
referendum was challenged under N.J.SA. 19:37-1
on the basis that the consolidated school district was
a completely independent local government unit, and
hence the subject matter of the resolution did not per-
tain “to the government or internal affairs’ of West-
wood. The consolidated school district had been cre-
ated in 1951 by action of the respective boards of
education and by a special election involving the
voters of both municipalities. Several years later
there was significant dissatisfaction within Westwood
concerning the operation of the consolidated districts,
and the Borough council pursued the possibility of
deconsolidation. A senator from Bergen County in-
formed Borough officials that he would not introduce
enabling legislation to permit the deconsolidation un-
less the desire to deconsolidate was clearly expressed
by the voters of Westwood.

Reversing the Law Division's denia of plaintiff's mo-
tion for summary judgment, the Appellate Division
held that the proposed referendum question consti-
tuted

*101 a prohibited intrusion * * * in school district af-
fairs by a body which has no business intermeddling
with them in the dightest degree * * *. [T]he local
governing body is not empowered in any way to seek
or take any such action in the field of school affairs.
[52 N.J.Super. at 431, 145 A.2d 618.]

Addressing the question whether the referendum con-
cerned a matter pertaining “to the government or in-
ternal affairs’ of Westwood, the court observed:We
are convinced that the quoted section can only be in-
terpreted to mean a question of policy relating to mat-
ters in that sphere of government committed by law
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to and within or related to the powers of the body
permitted to call for the referendum. In other words,
sentiment can only be asked for with respect to mat-
ters concerning or as to which the particular body has
the power to act. Any broader interpretation would
open the doors without any restriction and would lead
to nothing but confusion and turmoil. It would go far
beyond the obvious purpose of the device, i.e, to as-
sist the body calling for the vote in determining the
course of action it should pursue on a problem or is-
sue before it and within its jurisdiction. Since here
the matter of school district deconsolidation is out-
side the governing body's sphere and it could not act
in the matter in any way, the language of the referen-
dum statute itself furnishes no support to the bor-
ough's**1136 position. [Id. at 432-33, 145 A.2d 618.]
EN1

EN1. Based on Judge Gaulkin's dissent in
the Appellate Division, the Bergen County
Clerk filed an appea with this Court not-
withstanding the determination by the Bor-
ough of Westwood to comply with the Ap-
pellate Division's decision. We dismissed
the county clerk's appeal without reaching
the merits. Three members of the Court
noted their agreement with Judge Gaulkin's
dissenting opinion.

The critical statutory language was again construed in
Santoro v. Mayor and Council of South Plainfield, 57
N.J.Super. 307, 154 A.2d 664 (Law Div.), aff'd, 57
N.J.Super. 498, 155 A.2d 23 (App.Div.1959). The
Borough of South Plainfield proposed the following
non-binding referendum questions:

1. Shall the Sewerage Authority of the Borough of
South Plainfield proceed with its plans for financing
and installing sanitary sewers in the Borough of
South Plainfield?

2. Shall the Mayor and Council of the Borough of
South Plainfield undertake the planning, financing,
and installing of sanitary sewers in the Borough of
South Plainfield? [57 N.J.Super. at 309, 154 A.2d

664.]

Noting that the Borough had created its own sewer-
age authority several years earlier, the Law Division
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observed that al of the municipality's powers over
sewerage disposal had been transferred to the sewer-
age authority. Accordingly, the Law *102 Division
invalidated the proposed referendum on the basis that
the sewerage authority had full and exclusive power
over the “planning, financing, and installing of sanit-
ary sewers,” and that the governing body had no
power to act with respect to the subject matter of the
referendum question. 1d. at 312-14, 154 A.2d 664.
The Appellate Division affirmed, citing Botkin for
the proposition that “referendum questions must re-
late to action which the municipality has the authority
to take * * *. If the municipality has no power to act
it has no right to seek the voters advice whether to do
s0.” 57 N.J.Super. at 501-02, 155 A.2d 23.

In Camden County Board of Chosen Freeholders v.
Camden County Clerk, 193 N.J.Super. 100, 472 A.2d

178 (Law Div.), aff'd, 193 N.J.Super. 111, 472 A.2d
184 (App.Div.1983), the Camden County Board of

Chosen Freeholders attempted to place on the general
election ballot a non-binding referendum question ad-
dressing whether the Board should be “bound by’ a
budget directive issued by the Chief Justice of this
Court, establishing procedures to be followed in each
county by assignment judges and trial court adminis-
trators. Because the resolution proposing the referen-
dum was submitted to the county clerk after the stat-
utory deadline, the clerk refused to include the refer-
endum on the ballot. The County sued to compel its
inclusion. The Law Division observed that the budget
directiveis

an independent judicial action affecting only matters
within the judicial sphere. It does not require any ac-
tion by the counties. It does not deal with county pro-
cedures, does not require counties to approve any ju-
dicial budget or to appropriate any money or to im-
pose any taxes. * * * Consequently, matters covered
by the directive, a subject of county power only by
judicial allowance, are not matters “pertaining to the
government or internal affairs’ of the counties. Any
other conclusion would permit county intrusion into
judicial affairs contrary to the constitutional insist-
ence upon the separation of the powers of the three

branches of government. [193 N.J.Super. at 107-08,
472 A.2d 178 (footnote omitted).]

Accordingly, the court held that the proposed referen-
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dum question was invalid because it did not pertain to
the “government or internal affairs’ of the County.
“The Legidature cannot have intended to authorize
hollow referenda, i.e., questions for *103 voter con-
sideration involving undertakings which counties
have no power to control.” 1d. at 106, 472 A.2d 178.

In Gamrin v. Mayor and Council of Englewood., 76

N.J.Super. 555, 185 A.2d 55 (1962), the Law Divi-
sion upheld the validity of a referendum question

proposed by the **1137 governing body that solicited
voter sentiment concerning the transfer of “certain
elementary school grades from their present schools
into a single school.” Id. at 557, 185 A.2d 55. Citing
Santoro for the principle that “referendum questions
must relate to action which the municipality has the
authority to take,” the court observed that the funds
for the proposed school reorganization required ac-
tion by the board of school estimate. Id. at 557-58
185 A.2d 55 (citing 57 N.J.Super. at 501-02, 155 A.2d
23). Because members of the governing body served
on the board of school estimate, the court concluded
that “the governing body is necessarily involved in a
field of potential action if thereis a preference for the
proposal.” |d. at 558, 185 A.2d 55.

Finally, in Rowson v. Township Committee of Man-
tua, 171 N.J.Super. 129, 408 A2d 137
(App.Div.1979), the municipal governing body pro-
posed a referendum question concerning a proposal
by the Township utilities authority to acquire five
other utility companies and to construct additional
storage and distribution facilities, both projects to be
financed by long-term loans. The Appellate Division
acknowledged that the subject matter of the referen-
dum concerned actions to be taken by the Authority,
but noted that the controlling statute, N.J.SA.
40:14B-24, authorized “cooperative efforts’ between
municipalities and utilities authorities relating to con-
struction and enlargement of facilities. 1d. at 133, 408
A.2d 137. In addition, the court observed that the
Township had recently guaranteed notes of the utilit-
ies authority totaling $515,000, thereby enhancing
the authority's borrowing capacity. |bid. Accordingly,
the court concluded that the proposed referendum
was sufficiently related to the “government or intern-
al affairs’ of the municipality. |d. at 134, 408 A.2d
137.
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*104 We are fully in accord with the guiding prin-
ciple of the reported cases construing N.J.SA.
19:37-1 as limiting the scope of the referenda author-
ized by statute to subjects actually encompassed
within the specific jurisdictional powers of the county
or municipality. Extended to its logical limits, this
principle may generate close questions concerning
the statute's application in specific instances. But we
are confident that the legislature never intended the
non-binding-referendum procedure to be used to test
public opinion in the abstract or to ascertain the pub-
lic's views on controversial or timely issues outside
the province of the governing body soliciting them.
As Justice [then Judge] Hall aptly stated in Botkin:
[Slentiment can only be asked for with respect to
matters concerning or as to which the particular body
has the power to act. Any broader interpretation
would open the doors without any restriction and
would lead to nothing but confusion and turmoil. [52
N.J.Super. at 432-33, 145 A.2d 618 (emphasis ad-
ded).]

We focus on the specific content of the referendum
guestion before usto ascertain its purported relevance
to county government. It solicits the voters' views on
whether the Freeholders should advise the legidature
to take certain actions, which we summarize as fol-
lows: (1) roll back auto insurance rates by twenty
percent; (2) abolish the Joint Underwriting Associ-
ation (established by the legidature in 1983 to sup-
plant the Assigned Risk Plan for private passenger
vehicles), and the RMEC surcharge (The residual
market equalization charge is the amount that, when
added to other sources of JUA income, will enable
the JUA to break even. N.J.SA. 17:30E-30.), repla
cing them with a system enabling drivers meeting ob-
jective good-driver criteriato buy insurance from any
company; establish an assigned-risk plan solely for
drivers not meeting such criteria; require insurers to
base rates solely on objective, risk-related criterig;
subject only to the United States and New Jersey
Constitutions, require the insurance industry to pay
off the JUA deficit; repeal New Jersey's anti-trust ex-
emption for the insurance industry, N.J.SA.
56:9-5b(4), its anti-rebate law, N.J.SA*105
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17:29A-15, and its anti-group laws; establish a com-
puterized auto-insurance price-information system;
and establish a voluntary, non-profit, consumer-oper-
ated** 1138 corporation to intervene before the insur-
ance department.

We note the argument by defendants-intervenors that
some of the specific proposals included in this pro-
posed question are either so highly technical or so
genera that they would not readily be understood by
the average voter. In another context we have em-
phasized the need for voters to be able to understand
public questions so that they may cast their votes in-
telligently. See Gormley v. Lan, 88 N.J. 26, 37, 438
A.2d 519 (1981). Because we rest our decision on
other grounds, we need not further address thisissue.

Each one of the proposals set forth in the proposed
guestion requires action exclusively by the legis-
lature, and no action whatsoever by county govern-
ment. It is indisputable that not one of these propos-
als deals with a subject concerning which Freeholders
have “the power to act.” Botkin, 52 N.J.Super. at 433,
145 A.2d 618. By that standard, the proposals set
forth in the question do not meet the statutory re-
quirement.

[3] CAR asserts, however, that because the referen-
dum solicits voter sentiment on whether the Free-
holders should advise the legislature to take the ac-
tions proposed, the subject matter of the referendum
is within the jurisdiction of the Board. By drafting
referenda questions to solicit voter approval for ad-
vice to other governmental bodies, a municipality or
county could burden the ballot with questions on vir-
tually any issue confronting any unit of government.
If this were permitted, the legidlative purpose to con-
fine such referenda to subjects within the jurisdiction
and governmental competence of a municipality or
county would be easily circumvented. We hold that
the statutory requirement that the question pertain to
the “government or internal affairs’ of the municipal-
ity or county is not satisfied merely by the furnishing
of unsolicited, non*106 -binding advice to another
governmental body about a matter within its jurisdic-
tion.

[4] We also reject the contention that the County's ex-
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penditure of substantial funds for insurance coverage
creates a governmental interest in the subject matter
of the CAR referendum question sufficient to sustain
it. We note but do not address the argument of de-
fendants-intervenors that the county's cost of com-
mercial lines insurance would be unaffected by the
referendum question's initiatives that deal solely with
personal lines automobile insurance. Even were we to
credit CAR's undocumented assertion that the cost of
Mercer County's participation in the Mercer County
Municipal Insurance Fund would be reduced if the le-
gidlature implemented the referendum proposals, we
cannot agree that the budgetary implications of the
referendum congtitute an adequate governmental in-
terest to sustain it. By that standard, any referendum
guestion that addressed a subject related to municipal
or county budgets would be authorized, whether or
not it was within the sphere of municipal or county
government. If the governmental-interest test were
satisfied merely by a budgetary impact, then any
county could use its non-binding-referendum author-
ity to elicit public opinion on issues related to wel-
fare, court administration, law enforcement, and a
myriad of other subjects that are statutorily commit-
ted to government at the state level and beyond the
scope of county governmental responsibility. We
hold that the County's budgetary interest in con-
trolling insurance costs is insufficient to sustain the
validity of the CAR referendum question.

To allow alocal referendum on a subject that is stat-
utorily committed to state government would be in-
consistent with the legislative scheme, which now au-
thorizes the presentation of such non-binding public
guestions only with respect to matters of local con-
cern. See Botkin, supra, 52 N.J.Super. at 432-33, 145
A.2d 618. We aso note that avirtually identical refer-
endum question was proposed for consideration on a
statewide basis by Assembly *107 Bill No. 4503, in-
troduced May 15, 1989. The bill was introduced
without reference to Committee and given second
reading, but a motion to advance the bill from second
to third reading was defeated by a vote of forty to
one. No further action has been **1139 taken on the
bill. The legidature's refusal to authorize such a
statewide referendum on a subject within its govern-
mental power is an added factor supporting our con-
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clusion that county-wide referenda on this subject,
concededly outside the sphere of county government-
al responsibility, are contrary to the legidative in-
tendment. It would be anomalous to sanction the
presentation of this question on alocal basis when the
state legidature, within whose governmental author-
ity this subject lies, has rejected its presentation on a
statewide basis.

We fully appreciate the significant public interest in
automobile-insurance costs and the statewide interest
in measures calculated to reduce the cost of auto-
mobile-insurance premiums. We acknowledge
plaintiff-intervenor's laudable public purpose in at-
tempting to focus voter concern on proposals inten-
ded to reduce automobile-insurance costs. Under our
current laws, however, effectuating such concerns is
the responsibility of the legislature.

[5] We hold that the CAR referendum question is not
a matter “pertaining to the government or internal af-
fairs’ of a county. Hence, it cannot be included on
the Mercer County general-election ballot or on the
general-election ballot of any other county. We note
and specificaly reject the contention of the Hudson
County Board of Chosen Freeholders that the CAR
referendum question is permissible in that county by
virtue of its adoption of the county executive plan
form of government pursuant to N.J.SA. 40:41A-31.

Judgment reversed.

For reversal-Chief Justice WILENTZ, and Justices
CLIFFORD, HANDLER, POLLOCK, OHERN,
GARIBALDI and STEIN-7.

For affirmance-None.

N.J.,1989.

Board of Chosen Freeholders of Mercer County v.
Szaferman

117 N.J. 94,563 A.2d 1132
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